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FRANK T. HINES VS. UNITED STATES 


3. That the respondent, Richard N. Elliott, is the duly appointed, 
qualified and acting Comptroller General of the United States, and 
charged by law with the duty of properly auditing judgments against 
the United States, and certifying the same for payment to the Treas¬ 
ury of the United States. 

2 4. That your petitioner is the mother and next friend of 

James S. Cathcard, an incompetent, and that on April 8th, 
1931, your petitioner was duly appointed legal guardian for James S. 
Cathcard by the County Court in and for the County of Douglas. 
State of Nebraska, and that on the same date she duly qualified as 
such guardian by taking the oath and furnishing the bond required 
by law, and ever since, has been, and now is, the duly appointed, act¬ 
ing and qualified guardian for said James S." Cathcard, said 
incompetent. 

5. That the said James S. Cathcard, said incompetent, was a mem¬ 
ber of the military forces of the United States during the period of 
the World War. 

6. That heretofore, and to wit: on July 8th, 1936, your petitioner 
as guardian and next friend of James S. Cathcard duly recovered a 
judgment against the United States of America on a Seven Thousand 
Dollar ($7,000.00) government converted insurance policy in the 
United States District Court for the District of Nebraska, Omaha 
Division. That the said Judgment is in the following words and 
figures to wit: 

In the District Court of the United States District of Nebraska, 

Omaha Division 


No. 3127 Law 


James S. Cathcard, Incompetent, by His Next Friend, and Legal 
Guardian, Helen L. Marsh, plaintiff 

v. 

The United States of America, defendant 


Judgment 


I This cause came on for hearing before the Honorable J. A. Dono- 
hoe, Judge of the District Court at Omaha;, District of Nebraska, 
and by stipulation of all parties hereto a trial by jury was waived 
and the questions of fact and law was submitted to the "Court, where¬ 
upon the Court finds, 

1. That the plaintiff James S. Cathcard was a World War Veteran 
enlisted in the United States Army, May 9th, 1918, and while therein 
was granted War Risk Term Insurance in the sum of $10,000, and 
that said insurance subsequently lapsed for nonpayment of the 
premiums. 


3 2. That the said plaintiff on or about July 1st. 1927, rein- 

i stated $7,000 of said insurance and there was issued to said 
plaintiff Convertible Term Insurance Policy No. K-695847 and the 
premiums thereon were paid to and including the date of trial. 

3. That on the 27th day of January 1932 the plaintiff made claim 
and offered due proof of total permanent disability to the Veterans’ 
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Administration and that the said claim was finally denied by said 
Veterans’ Administration May 24, 1935, and that a disagreement ap 
provided by law exists and the Court has jurisdiction of the parties 
and the subject matter. 

4 That the plaintiff became totally and permanently disabled 
according to and as provided for in the terms of the said policy on 
January 27, 1932, on which said policy matured and the plaintiff 
is entitled to the benefits under said policy as of said date. 

5. That on the said date of total permanent disability of said 
plaintiff there was a lien, under Section 304 of the World War Vet¬ 
erans’ Act, against the said policy No. K 695847 of United States 
Government Life insurance which with interest to the date of matur¬ 
ity amounted to $533.54 and which amount should be deducted from 
said $7,000.00 policy leaving a remainder of net insurance in the 
amount of $6,466.46 which is payable in monthly installments ojf 
$37.18 commencing with January 27, 1932. 

6. That there is now due from January 27, 1932, to and including 
May 27, 1936, 53 installments of insurance benefits in the amount of 
$37.18 per month, a total of $1,970.54. 

7. That the plaintiff is entitled to a refund of premiums paid iii 
the total amount of $261.80 and that there is due the plaintiff in 
accumulated installments of insurance and paid premiums the tota|l 
amount of $2,232.34 to May 27, 1936, including attorney’s fees to Carl 
T. Self, attorney for the plaintiff. 

8. That the attorney for the plaintiff, Carl T. Self, is entitled to 
ten per cent of all sums payable under the said policy of insurant 
and that from the said sum of $2,232.34 should be deducted the suija 
of $223.23 as attorney fees leaving a balance of $2,009.11 payable tb 
the plaintiff. 

9. That the said Helen L. Marsh is the legal and acting guardian 
of the said James S. Cathcard. 

It is therefore, ordered, adjudged, and decreed that the plaintiff 
herein have and recover from the defendant the sum of $2,232.34 
accumulated payments of insurance. 

It is further ordered, adjudged, and decreed that Carl T. Sell, 
Attorney for the plaintiff shall receive 10 per cent of the said 
$2,232.34 or $223.23 and ten per cent of all payments made under said 
policy of insurance as his attorney’s fees. To all of which the de¬ 


fendant excepts. 

By the Court, 

J. A. Donohoe, Judge. 

Dated this 8th day of July 1936. 

[Endorsed:] Filed Jul. 8. 1936. R. C. Hoyt, Clerk. 

4 7. That no appeal was taken from the said judgment by th|e 

United States of America, said defendant, and said judgment 
became final and binding on said defendant. That thereafter a cer¬ 
tified copy of said judgment was duly furnished the respondents foir 
the purpose of making an award thereunder according to its terms 
and conditions. 

8. That Section 17 of the World War Veterans’ Act as amended 
provides among other things as follows: 

“Sec. 17. That all premiums paid on account of insurance con¬ 
verted under the provisions of Title III hereof shall be deposited an$ 
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covered into the Treasury to the credit of the United States Govern¬ 
ment Life Insurance fund and shall be available for the payment of 
losses, dividends, refunds, and other benefits provided for under such 
insurance, including such liabilities as shall nave been or shall here¬ 
after be reduced to judgment in a district court of the United States 
or in the Supreme Court of the District of Columbia. Payments 
from this fund shall be made upon and in accordance with awards 
by the director^ 

9. That at all times hereinafter mentioned, and there now is, funds 
to the credit of the United States Government Life Insurance fund 
in the Treasury Department sufficient and ample to pay the sums of 
money awarded your petitioner under and by virtue of the judgment 
obtained by your petitioner as hereinbefore set forth. 

10. That it was then and is the duty of the respondent, Frank T. 
Hines, Administrator of Veterans’ Affairs, to make a proper award 
under the terms and conditions of the said judgment obtained by 

i your petitioner and to certify said award to the respondent, Richard 
X. Elliott, as acting Comptroller General of the United States for 
payment; and that it was the duty of the respondent, Richard N. 
Elliott, as acting Comptroller General of the United States to audit 
said award under said judgment in accordance with the terms and 
conditions of said judgment and to certify the same for payment to 
the Treasury of the United States. 

11. That although at divers times due demand has been made upon 
the respondent, Frank T. Hines, that he perform his ministerial duty 
in making and certifying a pro{>er award for payment of the said 
judgment in accordance with its terms and conditions, and to prop¬ 
erly carry out his ministerial duty by making such proper 

5 award under said judgment, but notwithstanding such demands 
he has arbitrarily, capriciously and clearly contrary to law 
neglected and refused to carry out his plain ministerial duties as 
aforesaid by making a proper award under said judgment in favor 
of petitioner and certifying the same for payment to the Comptroller 
General of the United States. 

12. That the respondent, Richard X. Elliott, acting Comptroller 
General of the United States, has arbitrarily, capriciously, and 
clearly contrary to law failed, neglected, and refused to carry out 
the plain ministerial duties imposed upon him by law of making a 
proper audit and certification to the Treasury of the United States 
of the amount called for in said judgment in accordance with its 
terms and conditions. 

13. That your petitioner has no speedy, adequate remedy at law. 

Wherefore, Your Petitioner Prays: 

1. That a writ of mandamus may issue directed to the respondent, 
Frank T. Hines, as Administrator of Veterans’ Affairs, commanding 
and requiring him to perform the duties imposed upon him by law 
in this matter of making a proper award under the judgment ob¬ 
tained by your petitioner and certifying the same for payment to 
the Comptroller General of the United States and the Secretary of 
the Treasury of the United States. 

2. That a writ of mandamus may issue directed to the respondent, 
Richard X. Elliott, Acting Comptroller General of the United States, 
commanding and requiring him to perform the duties imposed upon 
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him by law in this matter and properly certifying to the Treasury 
of the United States for payment the proper sums so due you? 
petitioner under the terms and conditions of the said judgment. 

3. That a rule to show cause may issue directed to the respondent, 
Frank T. Hines, as Administrator of Veterans’ Affairs, and the 
respondent, Richard N. Elliott, Acting Comptroller General of the 
United States, requiring them and each of them, to show causei, 
if any, they have within such time as the Court may deem proper 
why a writ of mandamus may not issue as hereinbefore prayed. 

4. That your petitioner may have such other and further relief 

as the premises warrant and to the Court may seem meet. 

6 5. That because of the arbitrary action of the respondents, 

that petitioner have and recover costs against the respondentsj. 

Helen L. Marsh, 

Petitioner , a* legal guardian and next friend 

of James S. Cathcard , an incompetent. 

C. L. Dawson, 

Warren E. Miller. 

Attorneys for Petitioner. 


State of Nebraska, 

County of Douglas , ss: 

Helen L. Marsh, being first duly sworn, on her oath deposes an<jl 
says: That she is the petitioner in the above and foregoing matter 
that she lias read the amended petition for mandamus and knows 
the contents thereof; that the matters and things therein stated on 
personal knowledge are true, and those stated on information and 
belief she believes to be true. 

Helen L. Marsh. 


Subscribed and sworn to before me this 17tli day of February 
A. D. 1938. 

[seal] H. Belle Bliss, Notary Public. 

My commission expires July 12, 1940. 

Service of a copy of the foregoing Amended Petition acknowledged 
this 21st day of February A. D. 1938. 

David A. Pine, 


Actg. U. S. Attorney , 
Attorney for Respondent. 
By John W. Jackson, 
Assistant U. S. Attorney. 


Rule to shorn cause 

Filed February 21, 1938 


Upon consideration of the amended petition filed herein, it is bly 
the Court this 21st day of February A. D. 1938— 

Ordered that Richard N. Elliott, Acting Comptroller General of 
the United States, appear before this Court in the courthouse of 
the District Court of the United States for the District of Columbia 
in the City of Washington, District of Columbia, on the 4th day 
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of March A. D. 1938 at 10:00 A. M., and show cause, if any he 
may have, why a Writ of Mandamus should not be issued as prayed 
for in said amended petition. 

And it is further ordered that a copy of this order shall be served 
upon the said Richard N. Elliott, Acting Comptroller General of 
the United States, on or before the 24th day of February A. D. 
1938. 

Jennings Bailey, Justice. 
Marshal's return 

Served a copy of the above rule on the above named Richard N. 
Elliott, Acting Comptroller, by serving his chief clerk, R. F. Martin, 
Personally 2-21-38. John B. Colpoys, U. S. Marshal in and for 
the Dist. of Columbia. By Thos. R. East, Deputy U. S. 
Marshal. K. 

8 Return to the rule to show cause and separate answer of 
Richard N. Elliott , as Acting Comptroller General, of the 
United States 


Filed March 2, 1938 

******* 

Comes now, Richard N. Elliott, as Acting Comptroller General of 
the United States, and reserving unto himself the benefits of all 
objections and exceptions to the errors and insufficiencies of the 
amended petition herein, and to the jurisdiction of the court in the 
premises and relying on the same as if a demurrer or a motion to 
dismiss had been interposed, nevertheless, files this, his return to the 
rule to show cause and answer to so much and such parts of 
9 the amended petition as he is advised and believes it is ma¬ 
terial or necessary for him to make answer unto and admits, 
denies, and avers as follows: 

1. Answering the allegations of paragraph 1 of the amended peti¬ 
tion this respondent avers he is without knowledge or information 
sufficient to form a belief concerning the truth of the allegations 
contained therein and if they are material herein he denies the same 
and demands strict proof thereof. 

2. Answering paragraph 2 of the amended petition this respond¬ 
ent is informed and believes that the sole matter of fact therein 
alleged as to the office of respondent Frank T. Hines is not properly 
a matter required to be answered by him and that the other matters 
alleged are mere conclusions of law on the part of the petitioner 
and therefore require no answer. 

3. Answering paragraph 3 of the amended petition this respond¬ 
ent admits that he is the present Acting Comptroller General of the 
United States, with duties as prescribed by the laws of the United 
States: answering further, this respondent is informed and believes 
that the remaining allegations of paragraph 3 of the amended peti¬ 
tion are conclusions of law on the part of the petitioner and that 
therefore he is not required to answer the same. 

4. Answering paragraph 4 of the amended petition this respond¬ 
ent has no knowledge or information sufficient to form a belief con- 
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cerning the allegations therein, and if they are material in this 
present proceeding he denies the same and demands strict proof 
thereof. 

5. Answering paragraph 5 of the amended petition this respondent 
says that any service in the military forces of the United States 
must be a matter of record in the War Department to be established 
accordingly. 

G. Answering paragraph 6 of the amended petition respondent 
says that the judgment referred to therein must be a matter of 
judicial record, to be established accordingly. It is believejd 

10 that a certified copy of judgment entered in the United States 
District Court for the District of Nebraska, Omaha Division, 

in the case of James S. Cathcard, by his guardian Helen L. Marsh 
versus the United States of America, law No. 3127, is on file witih 
the Veterans’ Administration and is the judgment referred to ijn 
paragraph G of the amended petition. 

7. Answering the allegations of paragraph 7 of the amended peti¬ 
tion this respondent says that the matter of finality of the judgment 
alluded to, because of lack of an appeal therefrom, is one of judicial 
record to be established accordingly. Answering further, he is 
advised and believes and therefore avers that the remaining allega¬ 
tions of paragraph 7 of the amended petition are for answering by 
the other respondent, Frank T. Hines. 

S. Answering paragraph 8 of the amended petition respondent 
says that the allegation therein purports to be a quotation from 
statutory law of which the Court will take judicial notice: but the 
Court’s attention is invited to the fact that the emphasis indicate)! 
in the quotation is no part of the statute. 

9. Answering paragraph 9 of the amended petition this respondent 
avers lie is without knowledge or information sufficient to form ja 
belief concerning the truth of the allegations contained therein and 
if they be material herein he denies the same and demands strict 
proof thereof. 

10. Answering paragraph 10 of the amended petition this respond¬ 
ent is informed and believes that the sole matter of fact therein 
alleged as to the duties of respondent Frank T. Hines is not properly 
a matter required to be answered by this respondent, and that the 
other matters alleged respecting the duties of the respondent Richard 
N. Elliott, as Acting Comptroller General of the United States, arfe 

conclusions of law on the part of the petitioner and therefor) 

11 require no answer by him; but if the other matters allege< 
concerning the duties of this respondent in the premises ari 

required to be answered then he says that in respect of the referred-t 
judgment he has performed his official duties in strict accordanc 
with the law of the United States by having certified for pavmen 
to the Treasury of the United States the amount of the saidjudgL 
ment—which action is more particularly set forth in paragraph 14 
hereof. 

11. Answering paragraph 11 of the amended petition this re¬ 
spondent is informed and believes that the allegations therein are 
all conclusions of law on the part of the petitioner relating solely 
to the respondent Frank T. Hines and are not required to b<} 
answered by this respondent. 


$ 5701 —:! 8 - 
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12. Answering the allegations of paragraph 12 of the amended 
petition this respondent is informed and believes the same are con¬ 
clusions of law on the part of the petitioner and not required to 
be answered, but if answer thereof is required then this respondent 
denies each and every such allegation and avers on the contrary 
that any official action taken by him in respect of the judgment al¬ 
luded to was in accordance with the statutory duties imposed upon 
this respondent and not otherwise. 

13. Answering paragraph 13 of the amended petition this re¬ 
spondent is informed and believes that the allegation therein made 
constitutes a conclusion of law and for that reason he is not required 
to answer the same. 

14. Further answering the amended petition, and for further 
return to the rule to show cause, this respondent says: 

(a) That on or about September 25, 1936, there was submitted 
to the General Accounting Office for audit before payment a voucher 
approved by the Veterans 7 Administration for $2,109.50 drawn to 
Helen L. March, as guardian of Janies S. Cathcard, representing the 

initial payment under a judgment of tenor and purport as 
12 that recited in paragraph 6 of the amended petition; that said 
administratively approved voucher directed that a check be 
drawn in favor of the claimant for $1,439.07 and that a check for the 
balance, $670.43, be drawn to the Treasurer of the United States in 
liquidation of claimant’s indebtedness then appearing. 

(b) That said administratively approved voucher was returned 
to the Administrator of Veterans’ Affairs without certification for 
payment by memorandum dated September 29, 1936, from the Chief, 
Veterans’ Section, General Accounting Office, for reasons therein 
stated as follows: 

“There is returned herewith the above-captioned case involving 
proposed payment of insurance under policy K-695847, pursuant to 
judgment entered July 8, 1936, in the District Court of the United 
States for the District of Nebraska. Omaha Division, which was 
submitted to this office for preaudit. 

! “It is proposed to deduct from the initial payment of insurance 
benefits due the claimant under the judgment the sum of $670.43, 
representing overpayments made to the veteran from the appropria¬ 
tions. Vocational Rehabilitation V. B., for the years 1922 and 1926. 
This action is in conformity with memorandum dated September 23, 
1936, attached to voucher, administrative number 1229, from Chief, 
Veterans’ Accounts Subdivision, to Chief, Control Accounts Subdivi¬ 
sion. wherein it is stated in part as follows: 

i “‘Records of the Veterans’ Accounts Subdivision indicate that a 
vocational training overpayment of $1,018.66 was reduced to $670.43 
by applying accrued compensation to May 31, 1932, when the award 
was discontinued. There is no outstanding compensation over¬ 
payment.’ 

“In connection therewith it is noted in the audit of the case that 
the original amount of the overpayment to the veteran included 
approximately $5,000.00 compensation in addition to the $1,018.66 
vocational training overpayment. These accounts appear to have 
been reduced to the aforementioned $670.43 by the application of 
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compensation held to have accrued to May 31, 1932, over a period 
subsequent to the period over which the overpayment was made. 

“Since it was determined in the decision of the Central Committee 
on Recoveries which was approved by the Assistant Administrator 
on February 26,1932, and which was affirmed by the Administrators 
Board of Appeals on April 14,1932, that the veteran violated the pro¬ 
visions of Section 504 of the World War Veterans’ Act, and there¬ 
fore forfeited all rights, claims, and benefits under Title II and I3|I 
of the act, a question arises as to the correctness of the amount of the 
overpayment now stated as standing against the veteran, that is to 
say, did any compensation accrue to the veteran after the period qf 
overpayment so that the original amount of the overpayment couljd 
have been reduced by the application of any such compensation not 
paid ? 

13 “It would seem, in view of the fact that the veteran conk- 
mitted a fraudulent act, that all rights and benefits may ha^e 

terminated with the commission of that act, and therefore, that no 
compensation accrued thereafter so as to be available to reduce tqe 
original amount of the indebtedness. 

“The case is, accordingly, returned for reconsideration and de¬ 
termination in that respect.” 

(c) That pursuant to the suggestion contained in said quoted 
memorandum, the Administrator of Veterans’ Affairs in the discharge 
of his statutory duties determined that James S. Cathcard had been 
overpaid disability compensation and vocational training pay 
amounting to $7,091.61 and $1,018.66, respectively, a memorandum 
dated November 10, 1936. to which effect was attached to the voucher 
subsequently submitted for audit before payment—the voucher de¬ 
scribed under (d) below—a copy of which memorandum is attached 
hereto as exhibit “A,” and made a part of this answer and return to 
the rule to show cause. 

(d) That thereafter, on or about November 20, 1936, the Veterans’ 
Administration submitted to the General Accounting Office for audit 
before payment a new voucher—in substitution of the one covered 
by (a), supra, but including two additional monthly installments-]- 
in favor of Helen L. Marsh, as guardian of James S. Cathcard, admin¬ 
istratively approved for $2,176.42; that said administratively ap¬ 
proved voucher directed that a check for the entire amount be drawn 
to the Treasurer of the United States as partial liquidation of thb 
claimant’s indebtedness to the United States, found and determined by 
the Administrator of Veterans’ Affairs as stated under (e), suprA 

(e) That the said finding and determination by the Administrator 
of Veterans’ Affairs that the claimant, James S. Cathcard, was in¬ 
debted to the United States as shown under (e), supra, is final and 
conclusive under section 5 of the act of March 20, 1933, 46 Stat. 

providing as follows: 

14 “All decisions rendered by the Administrator of Veteran^’ 
Affairs under the provisions of this title, or the regulation^ 

issued pursuant thereto, shall be final and conclusive on all question^ 
of law and fact, and no other official or court of the United Stated 
shall have jurisdiction to review by mandamus or otherwise any such 
decision.” 
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*ind, also, under section 5 of the World War Veterans’ Act as amended 
by the act of July 3, 1930, 46 Stat. 991, providing as follows: 

“The director, subject to the general direction of the President, shall 
administer, execute, and enforce the provisions of this Act, and for 
that purpose shall have full power and authority to make rules and 
regulations, not inconsistent with the provisions of this Act, which are 
necessary or appropriate to carry out its purposes, and shall decide 
all questions arising under this Act; and ail decisions of questions of 
fact and law affecting any claimant to the benefits of Titles II. III. 
or IV of this Act shall be conclusive except ax otherwise provided 
herein. * * *” [Note. — Italic* supplied —such italicized portion 

relates to disagreements upon insurance contracts— section 19 of 
the World War Veterans’ Act as amended.] 

See Silberschein v. United States, 266 U. S. 221. 223; also United 
States v. Brook, 30 Fed. (2d) 86S. 

(f) That because of the conclusive ness of the said finding and de¬ 
termination by the Administrator of Veterans’ Affairs aforesaid, it 
thereupon became and was the duty of ths respondent to certify for 
payment to the Treasurer of the United States the entire amount 
covered by the new voucher described under (d), supra, for appli¬ 
cation against the claimant’s indebtedness to the United States, and 
that such certification for payment was made under date of November 
21, 1936. which voucher as thus certified, was paid November 30, 
1936. by the disbursing officer. G. F. Allen, on his voucher No. 917722, 
under his disbursing symbol No. 89-888. 

(g) That the action of this respondent in certifying the aforesaid 
voucher under the judgment alluded to for payment to the Treasurer 
of the United States for application against claimant’s indebtedness 
was pursuant to his statutory duties under the provisions of section 
236, Revised Statutes, as amended by section 305 of the Act of June 

10. 1921. 42 Stat. 24, as follows: 

15 “All claims and demands whatever bv the Government of the 

United States or against it, and all accounts whatever in which 
the Government of the United States is concerned, either as debtor 
or creditor, shall be settled and adjusted in the General Accounting 
Office.” 

and with due regard and consideration, also, for the provisions of 
section 3 of the Act of August 12, 1935. 49 Stat. 600, in pertinent 
part, as follows: 

“Payments of benefits due or to become due shall not be assignable, 
and such payments made to. or on account of, a beneficiary under 
any of the laws relating to veterans shall be exempt from taxation, 
shall be exempt from the claims of creditors, and shall not be liable 
to attachment, levy, or seizure by or under any legal or equitable 
process whatever, either before or after receipt by the beneficiary. 
Such provisions shall not attach to claims of the United States 
arising under such laics * * *.’* [Italics supplied.] 

Also, because of the conclusiveness of the determination by the 
Administrator of Veterans’ Affairs regarding the indebtedness of 
James S. Cathcard to the United States it was and is the duty of 
this respondent to certify the said indebtedness as due the United 
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States and his further duty to superintend the recovery thereof under 
the provisions of section 4 of the Act of July 31, 1894, 28 Stat. 2Q6, 
as amended by section 304 of the Act of June 10, 1921, 42 Stat. &4, 
as follows: 7 

"The General Accounting Office shall superintend the recovery 
of ail debts finally certified by it to be due to the United States?’ 
See Taggart vs. United States, 17 Ct. Cls. 322. 327. 

Further, that this respondent when certifying for payment the 
aforesaid voucher covering the payment under the referred-to judg¬ 
ment did not cause legal proceedings to be commenced under the pro¬ 
visions of the Act of March 3, 1875, 18 Stat. 481, as amended lpy 
section 13 of Title II of the Act of March 3, 1933, 47 Stat. 1516, with 
respect to the merits of the petitioner’s reported indebtedness to the 
United States against which indebtedness the installments cofv- 

16 ered by the said voucher were applied, for the reason that tjie 
determination by the Administrator of Veterans’ Affairs jin 

respect of the petitioner’s indebtedness aforesaid is final and con¬ 
clusive (section 5 of the World War Veterans’ Act as amended lby 
the Act of July 3, 1930, 46 Stat. 991, section 5 of the Act of Marcn 
20, 1933, 48 Stat. 9; Silberschein vs. United States, 266 U. S. 221, 
223, and United States vs. Mroch, 85 Fed. (2d) 655), and that tjie 
said act of March 3, 1875, as amended by the Act of March 3, 1933, 
does not require the doing of a vain thing. That is to say, it would 
be vain to institute proceedings under said statutes to establish the 
merits of the indebtedness since by statute and judicial determination 
the findings and determination of the Administration of Veterans’ 
Affairs with respect to compensation and vocational training allow¬ 
ance overpayments are final and conclusive by statute and it has been 
so decided by courts. 

Also, by tlie last sentence of the statute quoted in paragraph 8 Of 
the amended petition—section 17 of the Act of June 7, 1924, 43 Stijt. 
612—payments from the fund, which include insurance liabilities 
reduced to judgment, are required to be made upon and in accordance 
with awards by the director (now the Administrator of Veterans’ 
Affairs). 

15. Further answering the amended petition and for further return 
to the rule to show cause respondent avers: 

(a) That the amended petition states no facts, which, if true, woujd 
entitle petitioner to the relief sought. 

(b) That the petition herein does not establish that there is any 
controversy between the petitioner and this respondent, which [is 
properly justiciable in the present proceeding. 

(e) The petition filed herein is vague, indefinite, and inconsistent, 
and upon its face states no ground entitling the petitioner to 
relief in the present proceeding and otherwise is fatally defeb- 

17 tive as a pleading under the rules of this Court for want <i)f 
definiteness, clearness, etc. 

(d) That the respondent already has performed every official du|y 
imposed upon him by law as prayed for in the petitioner’s prayer 
No. 2—the only prayer directed to this respondent—and that there 
remains, therefore, no further official duty for this respondent to 
perform in respect of the matter. 
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I Wherefore, this respondent having fully answered, prays this hon¬ 
orable court to discharge the rule to show cause issued herein and 
to dismiss the petition, and that he may have his costs assessed against 
the petitioner. 

Richard N. Elliott, 

Acting Comptroller General 

of the United States. 

David A. Pine, 

United States Attorney , 

District of Columbia. 

Allen J. Krouse, 

Assistant United States Attorney , 

District of Columbia. 

R. L. Golze, 

General Counsel , 

General Accounting Office. 

Albert A. Peter, 

Senior Attorney , General Accounting Office. 

Attorneys for the respondent . Richard N. Elliott. 

District of Columbia, ss: 

I. Richard N. Elliott, on oath state that I have read the foregoing 
answers by me subscribed and know the contents thereof and that 
the matters therein set forth I verily believe to be true. 

Richard X. Elliott, 

Subscribed and sworn before me this 2nd day of March 1938. 
[seal] 

Edwin A. Berger. 

Notary Public. 

My Commission Expires August 3rd, 1941. 

18 Exhibit 


Form 3229a. 


[Copy] 


Memorandum. DAR-C. 


Veterans Administration, 


November 10, 1936. 

From Chief, Veterans’ Accounts Subdivision. 

To Chief, Control Accounts Subdivision. 

Subject Cat heard, James S. C-396,959. 27-E-695,047. World War. 


Reference is made to your memorandum dated September 30. 1936, 
enclosing letter from the General Accounting Office, Washington, 
D. C., dated September 29, 1936, for attention relative to the veteran’s 
entitlement to compensation benefits on the above numbered award. 

Due to the fact payments of compensation were made on the award 
of James S. Cathcard to date of last payment, November 30, 1928, and 
stop payment notice. Form 521. dated October 23, 1936, authorized the 
discontinuance of payments effective as of August 29. 1920—date of 
forfeiture—the account is overpaid $7,091.61. In view of this fact 
there is no amount available for credit to the overpayment of $1,018.66 
made on the vocational training award. 
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It is requested that any amount due and payable on the converted 
insurance award issued under E-695,847 be withheld to be applied on 
the compensation overpayment. 

The letter from the General Accounting Office dated September 29, 
1936, is returned herewith. 

(Signed) F. \V. Kelsey. 

1 Enc. 


19 Separate answer of the respondent , Frank T. Hines, Adminis¬ 

trator of Veterans ’ Affairs, to the amended petition filed 
herein for writ of mandamus 

Filed March 5, 1938 

****** * 

Comes now the respondent, Frank T. Hines, Administrator of Vet¬ 
eran’s Affairs, and for his separate answer to the amended petition 
filed herein and for his return to the rule to show cause issued herein, 
says as follows: 

1. Answering paragraph one of said amended petition, respondent 
says he has no information or knowledge sufficient to form a belief as 
to the averments thereof. 

2. Answering paragraph two of said amended petition, this re¬ 
spondent admits the averments thereof. 

3. Answering paragraph three of said amended petition, this re¬ 
spondent states that said paragraph does not relate to him and he is, 
therefore, not required to answer the same. 

4. Answering paragraph four of said amended petition, this re¬ 
spondent admits the averments thereof. 

5. Answering paragraph five of said amended petition, this re¬ 
spondent avers that said James S. Cat heard entered the United States 
military service May 11, 1918, and was discharged therefrom July 5, 
1919. He re-enlisted in said service August 30, 1920, and deserted 
therefrom September 14, 1920. He was apprehended February 11, 
1926, and was discharged from said service April 19. 1926, on account 
of desertion, not admitted, and physical unfitness. His discharge 

was not honorable. 

20 Answering paragraph six of said amended petition, this re¬ 
spondent admits the averments thereof. 

7. Answering paragraph seven of said amended petition, this re¬ 
spondent admits the averments thereof. 

8. Answering paragraph eight of said amended petition, this re¬ 
spondent states that the averments thereof constitute a quotation df 
statutory law which he is not required to answer. 

9. Answering paragraph nine of said amended petition, this re¬ 
spondent admits the averments thereof. 

10. Answering paragraph ten of said amended petition, this re¬ 
spondent avers that he did make a proper award under the terms and 
conditions of said judgment and he duly submitted the same to the 
General Accounting Office for pre-audit, as is hereinafter more fully 
set forth. 

Further answering paragraph ten of said amended petition, this re¬ 
spondent says that the remaining averments of said paragraph do n<j»t 
relate to him and he is, therefore, not required to answer the same. 
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11. Answering paragraph eleven of said amended petition, this re¬ 
spondent admits that demand has been made upon him to make and 
certify an award for payment of said judgment but he denies that 
lie has arbitrarily, capriciously and contrary to law neglected and 
refused to carry out lus duties" aforesaid by making an award under 
said judgment and certifying the same for pre-audit to the Comptroller 
General of the United States. 

21 12. Answering paragraph twelve of said amended petition, 
this respondent says that said paragraph does not relate to 

him and he is, therefore, not required to answer the same. 

13. Answering paragraph thirteen of said amended petition, this 
respondent denies the averments thereof. 

Further answering said amended petition, and for a further return 
to the rule to show cause, this respondent states as follows: 

James S. Cathcard, referred to as the veteran, entered the military 
service May 11, 1018, and was discharged July 5, 1919. Thereafter 
he filed claim for compensation and was awarded and paid benefits 
from July G, 1919, to November 30, 1928, because of a disability held 
to have been incurred in or aggravated in the enlistment which 
terminated on July 5, 1919. 

Cathcard reenlisted on August 30, 1920, deserted in September, 
1920. He was apprehended in 1926 and discharged on April 19, 
1926. on account of desertion, not admitted, and physical unfitness. 
His discharge was not honorable. 

Cathcard had concealed from the Veterans’ Bureau this second 
enlistment and it was not until February of 1926 that the Veterans’ 
Bureau learned of this second enlistment but in the meantime he 
had been awarded compensation on account of disability incurred 
in his first enlistment, payments commencing as of July 6, 1919, and 
continuing until 1926. The payments covering the period from July 
6, 1919. to August 29, 1920, were payments to which Cathcard was 
entitled for that was the period between his first and second enlist¬ 
ments, but any payments made to him for the period August 30, 
1920, to April 19, 1926. the period covering his reenlistment (pay¬ 
ments were made only through February 28, 1926), were pay- 

22 ments to which lie was not legally entitled, and such determina¬ 
tion of non-entitlement was made by the Veterans’ Bureau. 

These overpayments were $5,019.35 compensation and $1,018.60 
vocational training pay. 

The determination of non-entitlement as made by the Veterans’ 
Bureau was predicted on the interpretation and application of Sec¬ 
tion 312 of the War Risk Insurance Act. as amended (40 Slat. 613). 
This statute provided that compensation shall not be paid while the 
person is in receipt of service or retirement pay. 

Pursuant to the provisions of Section 28, World War Veterans’ 
Act. 1924, as amended (38 I'. S. (\ 453). the matter of waiving re¬ 
covery of the payments of compensation which had been made to 
Cathcard and to which he was not entitled, was considered and on 
November 24. 1928. it was finally determined that Cathcard had con¬ 
cealed the fact of his re-enlistment, that it was Cathcard’s own fault 
(concealment) which caused the illegal payment, and that recovery 
of the overpayment should not be waived. 

In the meantime Cathcard having been discharged from his second 
enlistment on April 19, 1926. there was presented for consideration 
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the question of his entitlement to compensation commencing as of 
April : 20 , 1926, by virtue of the disability suffered in his first enlist¬ 
ment. On evidence then presented and considered he was held 
entitled to compensation and compensation was awarded to him from 
April 20, 1926, and paid to November 30, 1928. Cathcard was cur-i 
rently entitled to the amount of compensation between April 20, 
1926, and October 4, 1926 (October 5, 1926. being the date of which 
he perpetrated a fraud in connection with his claim), and that part' 
of it paid by application thereof to the prior overpayment resulting! 
from his collecting compensation during the period of his re-enlist-j 
ment is not subject to forfeiture since the fraud serving as the 
23 basis of forfeiture was committed on October 5, 1926. (This 
amounted to $146.10.) 

On evidence subsequently received in the Veterans’ Administration 
it was determined that Cathcard had made fraudulent representations 
to the Veterans’ Bureau on October 5, 1926, and acting pursuant to 
the provisions of Section 504’ of the World War Veterans’ Act (38 
U. S. C. 555), the Veterans’ Bureau on February 28, 1932, declared 
a forfeiture of all rights, claims, and benefits under Title II and IV 
of that Act, which included payments of compensation made to him 
between October 5, 1926, and November 1928 in the amount of 
$2,072.26. (A copy of the decision of the Central Committee on 
Waivers and Forfeitures, a Board duly authorized and empowered 
within the Veterans’ Administration, to determine forfeitures, is 
attached hereto and made a part hereof and marked this respondent’s! 
Exhibit “A”.) 

The total payments made to Cathcard to which he was not entitled 
on the two grounds (1) his re-enlistment in the Army, and (2) his 
fraud perpetrated in 1926, amounted to $7,091.61 compensation (sub¬ 
ject to credit of $146.10) and $1,018.60 vocational training pay. Col¬ 
lection of this indebtedness owing to the United States by Cathcard 
has been partially reduced by the application thereto of his judgment 
recovery against the Government on an insurance contract, herein¬ 
after more particularly set forth. 

Further answering said amended petition, this respondent avers 
that on August 6. 1936, there was presented to the Veterans’ Admin¬ 
istration duly certified copy of the judgment obtained by the peti-j 
tioner in the United States Court for the District of Nebraska, 
Omaha Division, which judgment contemplated the payment of 
$2,232.34. which represented accrued benefits and unearned pre¬ 
miums under a $7,000 policy of United States Government (con¬ 
verted) Life Insurance. 

That on September 24. 1936, in the ordinary course of business, 
and in accordance with administrative procedure, as contemplated! 

by the governing statutes, awards were made by the proper 
21 officers of the Veterans’ Administration, and voucher in pay¬ 
ment of the aforesaid benefits of the aforesaid judgment wasj 
duly certified to the General Accounting Office in the Office of the 
Comptroller General of the United States for pre-audit prior to 
making payment of such voucher. 

Thereafter, on September 29, 1936. the aforesaid voucher was 
returned to the respondent from said General Accounting Office,! 
with the suggestion that the proceeds of said judgment should be| 
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applied in liquidation of an indebtedness due the United States from 
the said insured, all of which is set forth in more detail in a letter 
to this respondent from said General Accounting Office, a copy of 
which is attached hereto and made a part hereof, and marked this 
respondent’s Exhibit “B.” 

Thereafter, pursuant to the aforesaid suggestion from the Ac¬ 
counting Officers of the Government, issued in the discharge of their 
statutory duties, the required reconsideration was afforded this 
matter and a determination made concerning the amount and nature 
of the indebtedness of the insured to the United States of America, 
i This respondent avers that the proper officers of the Veterans’ 
Administration thereupon prepared and submitted to the General 
Accounting Office, a voucher covering into the Treasury of the 
United States the sum awarded petitioner under said judgment, 
as guardian of the insured, in partial liquidation of the above men¬ 
tioned indebtedness of the insured to the United States. This 
respondent further avers that on November 21, 1936, said Account¬ 
ing Officers certified said voucher for payment of said sum into the 
Treasury of the United States, which action has been taken and all 
in accordance with the statutes, in such case, made and provided. 

Further answering said amended petition and for further return 
to the rule to show cause, respondent says that the amended 
25 petition states no facts, which if true, would entitle petitioner 
to the relief sought. 

That this respondent has already performed every official duty im¬ 
posed upon him by law, and that there remains no further official 
duty for him to perform. 

Wherefore, having fully answered, this defendant prays that the 
Rule to Show Cause issued against him be discharged, and the 
Amended Petition lie dismissed, and that he be allowed his reasonable 
costs herein incurred. 

Frank T. Hines. 

i Administrator of Veterans' Affairs. 

David A. Pine, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney. 

James T. Brady, 

Solicitor of the Veterans ’ Administration. 

AttO'meys for the respondent , Frank T. Hines. 

I, Frank T. Hines, Administrator of Veterans’ Affairs, do solemnly 
swear that I have read the foregoing answer to the amended petition, 
by me subscribed and know the contents thereof: that the matters 
and things therein stated, of personal knowledge, are true, and those 
stated on information and belief are believed to be true. 

Frank T. Hines. 

Administrator of Veterans' Affairs. 

Subscribed and sworn to before me this 4th day of March 1938. 

[seal] Matilda Redeker. 

Notary Public. 
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26 Exhibit “.4” of respondent ^ Frank T. Ilines 

Central Committee 
on Waivers and Forfeitures, 

Febi'uary 2S, 1932 . 

C-398,959. Cathcard, James S. 

| 

The case file of the above-named veteran, together with report of i 
investigation, lias been referred to this Committee for decision as to 
whether or not the veteran has violated the provisions of Section f>04 
of the World War Veterans’ Act, pursuant to recommendation of the 
Solicitor dated January 16. 1932, and approved by the Administrator 
January 19, 1932. 

This veteran enlisted May 11, 19] 8, and was discharged July 5, 

1919, as Corporal. Medical Corps. He filed claim for compensation 
April 20, 1920, alleging disability due to ‘•Rheumatism—Total Dis¬ 
ability” and that claim was disallowed January 3, 1921, for the reason 
“Disability not connected with service.” Subsequently on May 31, 
1922. his claim was approved for tuberculosis and he was awarded 
compensation at the rate of $S.OO per month from July 1, 1921, and 
$80.00 per month from October 16, 1921, and he was paid compensa- j 
tion at various rates up to August 1926. Thereafter information j 
reached the Bureau that this veteran had re-enlisted on August 30, 

1920, and deserted September 14,1920, and was apprehended February 
11, 1926, and was discharged April 19, 1926, “Not honorable per 
desertion not admitted and physical unfitness”. The Regional Office 
then stopped his award effective the date of re-enlistment, which action 
caused an overpayment of nearly $5,000 and also canceled his award of 
training allowance amounting to over $1,000. 

Soon after the above action had been taken the veteran employed 
a lawyer by the name of William E. (Fitz) Gibbons, to whom he 
told the story of his re-enlistment and the fact that his awards had 
been stopped retroactively, thereby causing large overpayments. Then 
it was that Attorney Gibbons and this veteran entered into a con-j 
spiracy to have the veteran declared incompetent and to demonstrate 
to the'Bureau that this veteran could not distinguish between right 
and wrong, and thereby influence the Bureau’s action on recovery 
of the overpayments. 

The petition to have Cathcard declared incompetent was presented 
by Attorney Gibbons to the Court of Hennepin County, Minnesota, 
and after hearing testimony the Court found Cathcard incompetent 
and appointed Attorney Gibbons as his guardian. This proceedingi 
was taken without knowledge or request of the Bureau: therefore,] 
the facts contained in the veteran’s file were not available to the Court, j 
The overpayments were submitted to the Central Committee on Re- j 
coveries and that Committee waived recovery of the overpayments] 
because the appointment of a guardian and other evidence in file atj 
that time led the Committee to conclude that Cathcard was unable to j 
distinguish between right and wrong and therefore should not be] 
held accountable for his acts. 

On January 18,1928. Cathcard and his attorney Gibbons petitioned] 
the Court for a restoration to capacity without notice to the Bureau,] 
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but tlie Bureau accidentally learned of this proceeding and was 

27 allowed to intervene. After hearing testimony the Court on 
January 31,1928, issued an order restoring Cathcard to capacity 

and discharged his guardian, which action further indicates that 
the guardianship proceedings were for the sole purpose of influencing 
the Bureau’s action in the matter of the overpayments. 

Upon notice of these further proceedings the Central Committee 
on Recoveries reversed its previous decisions waiving recovery of the 
overpayments, holding that inasmuch as claimant was now shown to 
be com{>etent and responsible for his acts overpayments of compensa¬ 
tion and training allowance previously made him should be recovered. 

At the time the guardianship proceedings commenced, Cathcard 
testified that he had no recollection of re-enlisting in and deserting 
from the Army, but when asking to be restored to capacity he testified 
that he fully realized what he was doing when he re-enlisted, and 
stated that he re-enlisted with the expectation that he would be rejected 
and thus demonstrate to the Bureau that he had a disability, but to his 
surprise lie was accepted for service and when he found he was again 
in actice service he decided to desert. After his desertion his claim 
was approved for tuberculosis because he concealed from the Bureau 
the fact of his re-enlistment and desertion. 

When this case was submitted for consideration under Section 504 
there appeared to be some question as to whether the veteran was able 
to distinguish between right and wrong, and it was therefore deemed 
advisable to have his mental condition passed upon by the medical 
authorities of the Bureau because this Committee is not qualified to 
pass on questions of that kind. Therefore, the file was submitted to 
the Rating Section of the Central Office for an opinion as to the 
veteran’s mental condition at the time of the guardianship proceed¬ 
ings. On February 5, 1932, the Rating Section made the following 
report: ‘Tt is the opinion, after careful review of all the evidence, 
that this claimant was competent and capable of distinguishing be¬ 
tween right and wrong.at the time a guardian was appointed 10-7-26.” 

The evidence in this case is voluminous and clearly indicates that 
a conspiracy was entered into by this veteran and his attorney to 
mislead the Bureau as to the mental condition of the veteran and to 
influence it when considering the matter of recovery of the large over¬ 
payments that had been made. As further evidence of collusion and 
fraud on the part of this veteran, if any were needed, a letter from 
Attorney Gibbons to this veteran dated September 0, 1928, clearly 
establishes the fact that he did conspire with Gibbons for the purpose 
of defrauding the Government. This claimant exhibited this letter 
to Bureau officials and allowed them to make certified photostatic 
copies which are now in file. That letter reads as follows: 

“4440 Bryant Avenue South, 
Minneapolis. Mint).. September 6', 1028. 

‘ Mr. James 8. Cathcadd. 

S. Veterans Hospital , 

"Fort Snellin{/. Minn. 

“Dear Catiicard: I received this morning a letter from an 

28 atrorney by name of Peterson in the Metropolitan Life Build¬ 
ing, in reference to the note which you hold of mine and also 

in reference to the McNamara note. 
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“I’am writing you this letter, James, just to get you a tip. I’ve done 
a hell of a lot more for you than anyone else you know. I took up 
your claim with the I). A. V. and the Legion turned it down. 

“The claim we presented to the Veterans Bureau in which we re- J 
covered some $4,800.00 was pure ‘Bunk’ and you know it; I know | 
it and you know that I know it. You no more had a just claim than 1 
the man in the moon. There was nothing more the matter with your 
‘mind’ during those four years than there was the matter with mine. 
Dr. Dumas and Dr. Davis and the officials at the Bureau know this. 
You simply outsmarted them—with my help. You lead me to believe 
that you knew nothing about what had occurred during the four j 
years you had deserted the army. 1 have known for a good long time | 
that this was all “Bunk’ but I have kept it to myself. 

“Now I’m thru. If you know what is good for you you go to 
your Peterson attorney friend Right Now and take those notes from 
his hands and make your collections from me direct. 1*11 see that 
you get the $100 I owe you just as soon as I can possibly get some 
money from the Bureau—you know T haven't been getting any. 
I’ll also see that the McNamara note is paid, as I told you I would. 

“But, unless you see me Before Monday Morning, September 10th, 
and show me that you have withdrawn these notes from any attorney 
for collection, I’m going to the Bureau Monday forenoon and see 
Hibbard and Fraine and the Medical Officers and place before them 
just what I know about this whole damned deal and assist them in 
commencing action against you to have this payment waiver over¬ 
ruled and in such other action as they mav want to take in prosecut- j 
ing you for presenting a false claim against the Government. Also, 
I’ll inform them as to what I really know about this guardianship 
stuff and you’ll have a guardian again before you can wink an eye. 
I’m so damned sick of helping fellows of your type and then having ] 
you stab me in the back, that I’ll never do another thing to help j 
one of you. 

“Take this tip—see me pronto or I'll see that you have your mitts 
full of trouble. 

“Yours trulv. 


William Fitz Gibbons.” 


After a careful review of evidence in file, no doubt appears that j 
this veteran did knowingly conspire and combine with his attorney I 
to defraud the Government and obtain money to which he was not 
entitled, and at that time he was competent and able to distinguish 
between right and wrong. It is therefore the decision of this Com¬ 
mittee that James S. Cathcard has violated the provisions of Section 
504 of the World War Veterans’ Act. and consequently he has for-j 
feited all rights, claims and benefits under Titles II and IV ! 
29 of the World War Veterans’ Act, as amended, and is not 
entitled to further benefits from this Bureau under said 

Titles. 

Central Committee on 
Waivers and Forfeiters, 

(S) Wilbur H. Close, Chairman. 

(S) F. W. Dennison, 

(S) Clifford L. Johnson. 


FWD/kbs. 
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Exhibit of respondent, Frank T. Hines 

General Accounting Office, 
Washington, September 2.9,1936. 

Audit Division. In Reply Please Quote A-BMH-330 

Cathcard, James S. C-398,959 

Director of Finance. 

Veterans' Administration, Washington, D. C. 

Sir: There is returned herewith the above-captioned case involv¬ 
ing proposed payment of insurance under policy K-G95847, pursuant 
to judgment entered July 8, 1930, in the District Court of the United 
States for the District of Nebraska, Omaha Division, which was 
submitted to this office for preaudit. 

It is proposed to deduct from the initial payment of insurance 
benefits due the claimant under the judgment the sum of $670.43, 
representing overpayments made to the veteran from the appropria¬ 
tions. Vocational Rehabilitation V. B.. for the years 19:2*2 and 1926. 
This action is in conformity with memorandum dated September 23, 
1936. attached to voucher, administrative number 1229, from Chief, 
Veterans* Accounts Suddivision, to Chief, Control Accounts Sub¬ 
division. wherein it is stated in part as follows: 

“Records of the Veterans' Accounts Subdivision indicate that a 
vocational training overpayment of $1,018.66 was reduced to $670.43 
bv applying accrued compensation to May 31, 1932, when the award 
was discontinued. There is no outstanding compensation over¬ 
payment." 

30 tn connection therewith it is noted in the audit of the case 
that the original amount of the overpayment to the veteran 
included approximately $5,000.00 conijxmsation in addition to the 
$1,018.66 vocational training overpayment. These accounts appear 
to have been reduced to the aforementioned $670.43 by the application 
of compensation held to have accrued to May 31, 1932. over a period 
subsequent to the period over which the overpayment was made. 

Since it was determined in the decision of the Central Committee 
on Recoveries which was approved by the Assistant Administrator 
on February 26. 1932. and which was affirmed by the Administrator's 
Board of Appeals on April 14, 1932, that the veteran violated the 
provisions of Section 504 of the World War Veterans' Act, and there¬ 
fore. forfeited.all rights, claims, and benefits under Title II and III of 
the act. a question arises as to the correctness of the amount of the 
Overpayment now stated as standing against the veteran, that is to 
say. did any compensation accrue to the veteran after the period of 
overpayment so that the original amount of the overpayment could 
have been reduced by the application of any such compensation not 
paid ? 

i It would seem, in view of the fact that the veteran committed a 
fraudulent act. that all rights and benefits may have terminated 
with the commission of that act, and therefore, that no compensation 
accrued thereafter so as to be available to reduce the original amount 
of the indebtedness. 
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The case is, accordingly, returned for reconsideration and deter¬ 
mination in that respect. 

Respectfully, 

(Signed) Chas. K. Leffel, 

Chief , Veterans’ Seel ion. 

BAH. 


31 Demurrer to the answer of respondent. Elliott 

Filed March 15, 1938 

* * * * * * * 

Comes now the petitioner in the above entitled cause by her attor¬ 
neys and says that the answer of the respondent, Richard X. Elliott, 
as acting Comptroller General of the United States, filed herein, is 
bad in substance. 

C. L. Dawson. 

Warren E. Miller. 

Attorney* for Petitioner. 

Note.—A mong the matters of law intended to be argued on the 
hearing of the foregoing demurrer are the following: 

1. That it was the duty of the respondent, Richard X. Elliott, as 
Acting Comptroller General of the United States, to prosecute suit 
against the petitioner on the alleged debt due the United States to final 
judgment befoi*e a set-off against such judgment could be sustained. 

2. That the decision of the Administrator of Veterans’ Affairs, one 
of the respondents in this case, was not final and conclusive under the 
World War Veterans’ Act. 1924, as amended as is contended by the 
respondent, Richard X. Elliott, in the answer filed on his behalf. 

3. That, no decision under Public, Xo. 2. 73rd Congress was made by 
respondent Hines affecting the right of the plaintiff. 

32 Demurrer to answer of respondent 1lines 

Filed March 15, 1938 

******* 

Comes now the petitioner in the above entitled cause by her attor¬ 
neys and says that the answer of the respondent, Frank T. Hines, as! 
Administrator of Veterans’ Affairs, filed herein is bad in substance. 

C. L. Dawson. 

Warren E. Miller, 

Attorneys for Petitioner. I 

Note. —Among the matters of law intended to be argued on thel 
hearing of the foregoing demurrer, are the following: 

1. That the decision of the respondent. Frank T. Hines, as Ad¬ 
ministrator of Veterans’ Affairs was not final and conclusive under 
the provisions of the World War Veterans’ Act. 

2. That Section 504 of the World War Veterans’ Act prescribes noj 
penalty in connection with any alleged fraud in the matter of waiver 
of recoveries under the World War Veterans’ Act. 
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3. That the answer of the respondent, Hir.es, does not show that the 
veteran. James S. Cat heard was in receipt of Service or Retirement 
pay during the period August 30. 1020. to April 10.1926. 

4. That no decision of respondent Hines affecting plaintiff’s rghl 
was made under Public. No. 2. 73rd Congress. 

33 Memorandum opinion 

Filed April 1, 1938 


While it is true that the decision of the Administrator of Veterans' 
Affairs is final so far as the allowance of compensation is concerned, 
if he were to bring suit to recover compensation which had already 
been paid, it would hardly lie held that his ruling upon the question 
of fraud would be conclusive upon the courts: I think that the plain 
language of the statute requires a suit to determine whether the Unbed 
States is entitled to a set off. and therefore the demurrers i<> the 
answers will be sustained. 

However, the court will, if desired, entertain a motion to stay the 
present action pending the outcome of any suit by the United States 
or its proper officers to determine the question of set off either in a 
separate action or by way of an affirmative claim in the present action. 

Bailey. ./. 


34 Order sustaining demurrers and for writ of mandamus 

Filed May 9, 1938 


******* 

This cause, coming on to be heard upon the amended petition, rule 
to show cause, and the answers of the respondents, Frank T. Hines, as 
Administrator of Veterans’ Affairs, and Richard N. Elliott, as acting 
Comptroller General of the United States, and the demurrer of the 
petitioner to said answers, and after argument of counsel and con¬ 
sideration by the Court, it is bv the Court this 9th dav of Mav. A. D. 
1938. 

Adjudged and ordered that the said demurrers to the answers of the 
respondents Frank '1'. Hines, as Administrator of Veterans' Affairs 
and Richard N. Elliott, as acting Comptroller General of the United 
States be and the same are hereby sustained, and if appearing that the 
Court in its memorandum decision holding that the demurrers to the 
answers of the respondent should be sustained used the following 
language: 

“However, the Court will, if desired, entertain a motion to stay the 
present action pending the outcome of any suit by the United States 
or its proper officers to determine the question of set-off either in a 
separate action or by way of an affirmative claim in the present action.” 
and the said respondents and each of them being advised in the 
premises, and having by their attorneys elected to stand upon their 
respective answers, and no motion for a stay of proceedings having 
been filed by the respondents, and the said respondents and each of 
them personally and by their counsel having refused to commence a 
separate suit against the petitioner to recover the amount of the 
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alleged set-off against the judgment obtained by the petitioner and 
the said respondetns and each of them having severally re- 

35 fused to file an affirmative claim in this action as a set-off against 
the judgment obtained by petitioner, as indicated would be 

entertained by the Court in its memorandum opinion, it is 

Adjudged and ordered that a writ of mandamus be issued in this 
cause directing the respondent, Frank T. Hines, as Administrator of 
Veterans’ Affairs to perform the duties imposed upon him by law by 
making a proper award under the judgment obtained by the petitioner 
in the United States District Court for the District of Nebraska, 
Omaha Division on July 8,1930, in a case entitled “James S. Cathcard, 
Incompetent, by his next friend and legal guardian Helen L. Marsh v. 
United States of America, Law No. 3127” wherein and whereby the 
plaintiff in said cause obtained judgment on a United States Govern¬ 
ment Life (converted) insurance contract in a sum of money, to wit, 
the sum of $2,232.34. less an attorney’s fee of 10% awarded to one Carl 
T. Self, said respondent Frank T. Hines being hereby directed and 
commanded to make an award under said judgment in the amount of 
$2,232.34. less attorney’s fees as set forth in said judgment, to the peti-J 
tioner in this cause, exclusive of all set offs or claims against saidj 
judgment and to certify said award to the said respondent, Richard N. 
Elliott, as Acting Comptroller General of the United States for pay¬ 
ment; and it is further 

Ordered and decreed, that the said respondent, Richard N. Elliott, 
as acting Comptroller General of the United States, shall forthwith! 
upon the receipt of the said award under said judgment from the saidj 
Frank T. Hines, as Administrator of Veterans’ Affairs certify the said 
award under said judgment to the Treasurer of the United States for 
payment without any set off against said judgment save and except 
the allowance of the 10% attorney’s fee contained therein in ac-j 

36 cordance with the award made by the respondent Frank T.j 
Hines and to pay to the petitioner in this cause the sum of 

$2,009.11. this being the amount of said judgment less attorney’s fee. 


Jennings Bailey. Justice. 

Approved as to form: 

David A. Pine. 

TJniter! States Attorney. 

Allen J. Krouse. 

Assistant United States Attorney. 

James T. Brady, 

Solicitor. United States Veterans' 1 Administration-. 

Attorneys for Frank T. Hines. as Administrator of 
V ete ran s’ A ffai rs. 

H. L. Gol/.e. 

(General Counsel. General Accounting Office. 

Albert A. Peter, 

Senior Attorney. General Accounting Office. 

Attorneys for Richard X. Elliott. Acting Comptroller 
General of the United States. 

To the foregoing order the respondents take exception and note an 
appeal therefrom to the United Stales Court of Appeals for the District 
of Columbia in Open Court this 9th day of May 1938. 

Jennings Bailey, Justice. 
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Assignment of errors 
Filed May 25, 1938 

******* 

Come now the above-named respondents by their attorneys and 
assign for error that the court erred in each of the following par¬ 
ticulars: 

1. In sustaining the petitioner's demurrers to respondents' separate 
answers to the amended petition. 

2. In failing to hold that the decisions of the respondent, Frank 
T. Hines, as Administrator of Veterans’ Affairs, were final and con¬ 
clusive upon the issues raised in the amended petition. 

3. In failing to hold that the decision of the respondent, Frank T. 
Hines, as Administrator of Veterans’ Affairs, was and is final and 
conclusive in reference to the overpayment of compensation benefits 
and vocational training pay erroneously made to Cathcard after his 
second enlistment of August 30, 1920, to April 19, 1920, which en¬ 
listment he concealed from the Veterans’ Administration, and dur¬ 
ing which time he was not entitled to receive such benefits, and, in 
view of such decision, the right of the Government to set off said 

indebtedness due the United States, created by such overpay- 
38 merits and to apply the amount of the insurance judgment ob¬ 
tained by Cathcard against the Government in partial liquida¬ 
tion of such indebtedness, 

4. In failing to hold that the decision of the respondent, Frank T. 
Hines, as Administrator of Veterans’ Affairs, was final and con¬ 
clusive on the question of Catlicard’s forfeiture of all benefits under 
the World War Veterans’ Act, as amended, by reason of conspiracy 
participated in by him in connection with his claim for waiver of 
recovery of overpayments of compensation and vocational training 
pay received by him, and in view of such determination of forfeiture 
as made by the respondent, Frank T. Hines, as Administrator of 
Veterans' Affairs, the right of the Government to set off the in¬ 
debtedness due the United States, and created by overpayment of 
such benefits from the effective date of forfeiture. October 5, 1920, 
to November 1938. and apply the amount of said insurance judgment 
obtained by Cathcard against the Government in partial liquidation 
under such indebtedness. 

5. In holding that the decision of the respondent. Frank T. Hines, 
as Administrator of Veterans’ Affairs, under the facts in this case, on 
the question of fraud, was not final and conclusive. 

0. In holding that before the United States is entitled to a set¬ 
off of said overpayments of compensation and vocational training 
pay against the judgment entered in favor of the ]>etitioner against 
the United States on his claim for insurance, such right must be es¬ 
tablished by a suit instituted by the United States, or its proper 
officers, either in a separate action or by an affirmative claim in the 
present proceeding. 

7. In holding that the plain language of the statute requires a suit 
to determine whether the United States is entitled to a set-off. 

8. In failing to hold that, because of the conclusiveness of the de¬ 
cision by the Administrator of Veterans’ Affairs upon the question 
of fraud and forfeiture resulting in overpayments of compensation 
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and vocational training allowance to the petitioner, the respondent, ! 
Richard N. Elliott, as Acting Comptroller General of the United 
States, was not required to institute proceedings under existing 

39 statute to establish the merits of the petitioner's indebtedness i 
to the United States arising from said overpayment of com- j 

pensation and vocational training allowance. 

9. In failing to hold that the award under the judgment as made 
by the Administrator of Veterans' Affairs directing that the amount 
of the judgment be applied against the petitioner’s indebtedness to i 
the United States arising from compensation and vocational train- J 
ing payments determined by the Administrator of Veterans* Affairs 
to have been wrongfully received by the petitioner because of his 
(petitioner’s) fraud and forfeiture acts, was final and conclusive 
upon the respondent, Richard N. Elliott, Acting Comptroller Gen¬ 
eral of the United States. 

10. In adjudging and ordering that the writ of mandamus issue 
against the respondent, Frank T. Hines, as Administrator of Vet¬ 
erans’ Affairs, directing and commanding him to make an award | 
under said judgment entered in favor of Cat heard against the United i 
States in the amount of $2,232.34, less attorney's fees, exclusive of all 
set-offs, or claims against said judgment, arising under said over¬ 
payment of compensation benefits and vocational training pay. 

11. In ordering and decreeing that the respondent, Richard N. 
Elliott, as Acting Comptroller General of the United States shall, J 
upon receipt of an award under the insurance judgment from the re¬ 
spondent, Frank T. Hines, as Administrator of Veterans’ Affairs, 
certify the same to the Treasurer of the United States for payment J 
without any set-off against said judgment except the allowance of ! 
attorney’s fees contained in the judgment and to pay to the petitioner 
that sum of $2,009.11. 

12. In taking jurisdiction upon the matter presented in the 
amended petition. 

13. In failing to dismiss the amended petition for mandamus as 
to the respondent, Frank T. Hines, Administrator of Veterans’ Af¬ 
fairs. 

14. In failing to dismiss the amended petition for manda- 

40 mus, and to discharge the rule to show cause as to the re¬ 
spondent, Richard N. Elliott, as Acting Comptroller General 

of the United States. 

15. And for other errors apparent of record. 

David A. Pine, 

United State* Attorney, 

District of Columbia. 

Allen J. K rouse, 

Assistant United States Attorney. 

District of Columbia. 

We acknowledge service of the foregoing Assignment of Errors 
and receipt of a copy thereof this 24th day of May 1938. 

C. L. Dawson, 
per H. M. 

Warren E. Miller, 
per H. M. 

Attorneys for petitioner. 
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41 Designation of record 

Filed May 25, 1938 


***** * * 

The clerk will please prepare a transcript of record in the above- 
entitled cause, on appeal to the Court of Appeals of the District of 
Columbia, and include therein the following: 

1. The amended petition for Writ of Mandamus. 

2. Rule to Show Cause issued against the respondent, Richard X. 
Elliott, as Acting Comptroller General of the United States. 

3. Separate Answer of the respondent. Frank T. Hines, Adminis¬ 
trator of Veterans* Affairs, to the amended Petition, including exhibits 
“A** and ”13'* filed as a part of said respondent’s Answer. 

4. Return to the Rule to Show Cause and separate Answer of re¬ 
spondent. Richard X. Elliott, as Acting Comptroller General of the 
United States, to the amended Petition and Rule to Show Cause, in¬ 
cluding exhibit “A" filed as a part of said respondent's Answer. 

5. Demurrer of petitioner to separate Answer of respondent, Frank 
T. Hines. Administrator of Veterans’ Affairs. 

0. Demurrer of Petitioner to separate Answer of respondent, Rich¬ 
ard X. Elliott, as Acting Comptroller General of the United 
States. 

42 7. Memorandum opinion by Justice Bailee filed April 1. 

1938. 

8. Order of Court entered May 9, 1938, “Sustaining Demurrers And 
For Writ of Mandamus.” 

9. Notation of appeal by the respondents. 

10. Assignment of errors filed by the respondents. 

11. This designation of record. 

Damp A. Pine, 

United Scutes Attorney* 

District of Columbia. 

A LI.EX J. K ROUSE. 

Assistant f. cited States Attorney* 

Disten t of Columbia. 

At to ear as for res pendents, 

l\e acknowledge service of the above Designation of Record and 
receipt of a copy thereof this 24th day of Mav 1938. 

C. I.. Dawson. 
per H. M 

Warren E. Miller. 
per H. M. 

.! tfornei/s for petitioner. 


District Court of the United *: 

Columbia 


I)’:-; riot 


United States of America. 

[hsfri't of f ol a .'/i biU. ss 


I. (ieirie- K. Stewart. (' 1 • *t-U of the 
State- for t he I)i>t rtet of Columbia, her: 
numbered from 1 to 12. both inclusive. 


I )M rict Court of 1 1ie I iiit ed 
•by certi fv the ioiejnung pages 
to !«• a t rue and correct t ran- 
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script of the record, according to directions of counsel herein filed, 
copy of which is made part of this transcript, in cause No. 89507 at 
Law, wherein United States of America, ex rel Helen L. Marsh, as 
legal guardian and next friend of James S. Cathcard, an incompetent,i 
is Petitioner and Frank T. Hines, as Administrator of Veterans' Af¬ 
fairs. and Richard N. Elliott. Acting Comptroller General of the 
United States, are Respondents, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this! 
7th day of June 1938. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7214. Frank T. Hines as Administra-j 
tor &c. et al.. Appellants, vs. United States of America ex rel. Helenj 
L. Marsh as Legal Guardian &e. United States Court of Appeals for 
the District of Columbia. Filed Julv 18. 1938. Joseph W. Stewart, 
clerk. 
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In the United States Court of Appeals for 
the District of Columbia 

April Term, 1938 


No. 7214, Special Calendar 

Frank T. Hines, as Administrator of Veterans’ 
Affairs, and Richard N. Elliott, Acting Comp¬ 
troller General of the United States, appel¬ 
lants v . 

United States of America, Ex Rel., Helen L. 
Marsh, as Legal Guardian and Next Friend of 
James S. Cathcard, an Incompetent, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT, FRANK T. HINES, 
ADMINISTRATOR OF VETERANS’ AFFAIRS 


STATEMENT OF THE CASE 

This is an appeal (R. 23) by the respondents be¬ 
low from a final order (R. 22, 23) of the District 
Court of the United States for the District of 
Columbia, entered May 9, 1938, sustaining demur¬ 
rers to respondents’ separate answers and for writ 
of mandamus. 

Helen L. Marsh, as legal guardian and next 

friend of James S. Cathcard, an incompetent, filed 

(i) 


2 


in the District Court a petition (R. 1-5) for writ of 
mandamus to compel payment of a judgment (R. 
2, 3) obtained by petitioner in the United States 
District Court for the District of Nebraska against 
the United States on a Government Life (con¬ 
verted) Insurance contract. 

Respondents filed separate answers (R. 6-13, 
13-21), to which petitioner demurred (R. 21, 22). 
The District Court filed a memorandum opinion 
sustaining the demurrers but offering to entertain 
a motion to stay the action pending the outcome of 
any suit by the United States to determine the ques¬ 
tion of setoff either in a separate action or by way 
of an affirmative claim in the present action (R. 
22). Respondents elected to stand on their re¬ 
spective answers. The District Court entered an 
order sustaining the demurrers and for writ of 
mandamus directing (1) the respondent Frank T. 
Hines to make a proper award under said judg¬ 
ment of the United States District Court for the 
District of Nebraska in the amount of $2,232.34, 
less an attorney’s fee of 10 per cent, to the peti¬ 
tioner exclusive of all setoffs or claims against said 
judgment, and to certify said award to the respond¬ 
ent Richard N. Elliott; and further directing (2) 
respondent Elliott to certify such award, upon re¬ 
ceipt thereof, to the Treasurer of the United States 
for payment without any setoff (R. 22, 23). 

Respondents took exception to such order and 
noted an appeal therefrom in open court (R. 23). 
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THE PERTINENT FACTS 

James S. Cathcard entered the military service 
May 11,1918, and was discharged July 5,1919. He 
executed a claim for compensation benefits on Feb¬ 
ruary 18, 1920, and was awarded and paid such 
benefits from July 6, 1919, to November 30, 1928, 
because of disability, based on a finding by the then 
Bureau of War Risk Insurance that the same was 
incurred in or aggravated in the enlistment which 
terminated on July 5, 1919. 

Cathcard re-enlisted in the military service on 
August 30, 1920, and deserted therefrom in Sep¬ 
tember 1920. He was apprehended in 1926 and 
discharged from said sendee on April 19, 1926, by 
reason of desertion, not admitted, and physical un¬ 
fitness. His discharge was not honorable. 

Cathcard concealed his second enlistment from 
the Veterans’ Bureau and it was not until Febru¬ 
ary 1926 that the Bureau learned of such enlist¬ 
ment. Cathcard was awarded and paid compensa¬ 
tion by reason of disability incurred in his first 
enlistment, payments having been awarded as of 
July 6, 1919, and continued until 1926. Payments 
of compensation from July 6, 1919, to August 29, 
1920, were payments to which he was entitled, be¬ 
ing the period between his first and second enlist¬ 
ment, but payments of compensation made to him 
from August 30, 1920, to April 19,1926, the period 
covering his second enlistment, were payments to 
which he was not entitled. (Payments of compen- 
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sation under said award were made only through 
February 28, 1926.) 

The determination of non-entitlement was made 
by officials of the Veterans’ Administration duly 
authorized by law to make such findings and was 
predicated on the application and interpretation 
of Section 312 of the War Risk Insurance Act, as 
amended, and Section 212 of the World War Vet¬ 
erans’ Act, as amended, hereinafter quoted, which 
provide that compensation shall not be paid while 
the person is in receipt of service or retirement 
pay. 

The total overpayments of compensation made to 
Cathcard from August 30, 1920, to April 19, 1926, 
were $5,019.35. He also received vocational train¬ 
ing pay allowance during his second enlistment 
amounting to $1,018.60, to which he was not en¬ 
titled. Amounts representing such payments were 
set up on the records of the Veterans’ Administra¬ 
tion as an indebtedness due the United States by 
Cathcard (R. 14). 

Pursuant to the provisions of Section 28, World 
War Veterans’ Act, 1924, as amended (38 U. S. C. 
453), hereinafter quoted, the question of waiving 
recovery of the payments of compensation which 
had been made to Cathcard and to which he was not 
entitled, was considered on his application and on 
November 24, 1928, the then United States Vet¬ 
erans’ Bureau finally determined that Cathcard 
had concealed the fact of his second enlistment; 
that it was his own fault (concealment) which 
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caused the illegal payment and that recovery of the 
overpayment should not be waived. 

After Cathcard’s discharge from the second en¬ 
listment on April 19,1926, and before the presenta¬ 
tion of the fraudulent testimony hereinafter re¬ 
ferred to, there was submitted for consideration 
the question of Cathcard’s entitlement to the re¬ 
sumption of compensation as of April 20,1926, the 
day following the termination of the enlistment 
from which he deserted. On the evidence then pre¬ 
sented and considered showing that Cathcard was 
insane it was held by the proper officials of the 
Veterans’ Bureau that Cathcard was entitled to 
compensation and compensation was awarded and 
paid to him from April 20, 1926, to November 30, 
1928. Cathcard was concurrently entitled to com¬ 
pensation from April 20, 1926, to October 4, 1926 
(October 5,1926, being the date as of which he per¬ 
petrated a fraud in connection with his claim), and 
said compensation, amounting to $146.10, which 
was applied to prior overpayments of compensa¬ 
tion, is not subject to forfeiture, since the fraud 
serving as the basis of forfeiture was committed 
on October 5, 1926. 

On evidence subsequently received in the Vet¬ 
erans’ Administration, a summary of which is 
contained in Exhibit “A” of this appellant’s 
answer to the amended petition (R. 17), it was 
determined that Cathcard had made fraudulent 
representations to the Veterans’ Bureau on Oc¬ 
tober 5,1926, and acting pursuant to the provisions 
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of Section 504 of the World War Veterans’ Act 
(38 U. S. C. 555), hereinafter quoted, the Veterans’ 
Administration on February 28, 1932, declared a 
forfeiture of all rights, claims, and benefits under 
Titles II and IV of that Act, which included pay¬ 
ments of compensation made to him between Oc¬ 
tober 5, 1926, and November 1928, in the amount 
of $2,072.26. 

The total payments made to Cathcard to which he 
was not entitled on the two grounds, (1) his second 
enlistment in the Army and concealment thereof 
and (2) his fraud perpetrated in 1926, amounted to 
$7,091.61 compensation (subject to credit of 
$146.10) and $1,018.60 vocational training pay. 

On August 6, 1936, there was presented to the 
Veterans’ Administration a duly certified copy of 
the judgment entered against the United States 
in the United States District Court of Nebraska, on 
suit filed by petitioner to recover on the $7,000 
Government life insurance policy issued to Cath¬ 
card, which judgment contemplated the payment of 
$2,232.34, representing accrued benefits and un¬ 
earned premiums under said policy, $2,009.11 of 
which was awarded under the judgment to the 
petitioner guardian for Cathcard. 

In the ordinary course of business, and in accord¬ 
ance with established administrative procedure, on 
September 24, 1936, an award was drawn by the 
proper officers of the Veterans’ Administration and 
voucher in payment of the aforesaid judgment, less 
overpayment of vocational training pay in amount 
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of $670.43, was certified to the General Accounting 
Office in the Office of the Comptroller General of 
the United States for pre-audit prior to making 
payment of such voucher. On September 29,1936, 
the said voucher was returned to the Veterans’ 
Administration from said General Accounting 
Office, with the comment set forth in Exhibit “B” 
to this appellant’s answer, which, in part, reads as 
follows: 

It is proposed to deduct from the initial 
payment of insurance benefits due the claim¬ 
ant under the judgment the sum of $670.43, 
representing overpayments made to the 
veteran from the appropriations, Vocational 
Rehabilitation V. B., for the years 1922 and 
1926. * * * 

Since it was determined in the decision of 
the Central Committee on Recoveries which 
was approved by the Assistant Admin¬ 
istrator on February 26, 1932, and which 
was affirmed by the Administrator’s Board 
of Appeals on April 14, 1932, that the 
veteran violated the provisions of Section 
504 of the World War Veterans’ Act, and 
therefore, forfeited all rights, claims, and 
benefits under Title II and III of the act, a 
question arises as to the correctness of the 
amount of the overpayment now stated as 
standing against the veteran, that is to say, 
did any compensation accrue to the veteran 
after the period of overpayment so that the 
original amount of the overpayment could 
have been reduced by the application of any 
such compensation not paid ? 

94654—38-2 
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It would seem, in view of the fact that the 
veteran committed a fraudulent act, that all 
rights and benefits may have terminated 
with the commission of that act, and there¬ 
fore, that no compensation accrued there¬ 
after so as to be available to reduce the 
original amount of the indebtedness. 

The required reconsideration was afforded this 
case and a determination was made concerning the 
amount and nature of the indebtedness of the said 
Cathcard to the United States of America. The 
Veterans’ Administration on November 20, 1936, 
submitted to the General Accounting Office, a new 
voucher payable to the Treasurer of the United 
States, covering into the Treasury of the United 
States the sum awarded petitioner under said judg¬ 
ment, as guardian of the said Cathcard, which 
voucher was duly certified by the General Account¬ 
ing Office and returned to the Veterans’ Adminis¬ 
tration, whereupon said voucher was duly trans¬ 
mitted for payment of said sum into the Treasury 
of the United States in partial liquidation of said 
Cathcard’s indebtedness to the United States. 

Thereafter, upon refusal of appellant, Frank T. 
Hines, to make an award for payment of said judg¬ 
ment to appellee, said appellee instituted man¬ 
damus proceedings against appellants in the lower 
court, which resulted in the order of said Court of 
May 9,1938, above mentioned (R. 22,23). 
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ERRORS RELIED UPON 

The errors relied upon are as follows: 

1. In sustaining the petitioner’s demurrers to 
respondents’ separate answers to the amended peti¬ 
tion. 

2. In failing to hold that the decisions of the 
respondent, Frank T. Hines, as Administrator of 
Veterans’ Affairs, w r ere final and conclusive upon 
the issues raised in the amended petition. 

3. In failing to hold that the decision of the re¬ 
spondent, Frank T. Hines, as Administrator of 
Veterans’ Affairs, was and is final and conclusive 
in reference to the overpayment of compensation 
benefits and vocational training pay erroneously 
made to Cathcard after his second enlistment 
of August 30, 1920, to April 19, 1926, which enlist¬ 
ment he concealed from the Veterans’ Administra¬ 
tion, and during which time he was not entitled to 
receive such benefits, and, in view of such decision, 
the right of the Government to set off said indebted¬ 
ness due the United States, created by such over¬ 
payments, and to apply the amount of the insurance 
judgment obtained by Cathcard against the Gov¬ 
ernment in partial liquidation of such indebtedness. 

4. In failing to hold that the decision of the re¬ 
spondent, Frank T. Hines, as Administrator of 
Veterans’ Affairs, vras final and conclusive on the 
question of Cathcard’s forfeiture of all benefits 
under the World War Veterans’ Act, as amended, 
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by reason of conspiracy participated in by him in 
connection with his claim for waiver of recovery of 
overpayments of compensation and vocational 
training pay received by him, and in view of such 
determination of forfeiture as made by the re¬ 
spondent, Frank T. Hines, as Administrator of 
Veterans 7 Affairs, the right of the Government to 
set off the indebtedness due the United States, and 
created by overpayment of such benefits from the 
effective date of forfeiture, October 5,1926, to No¬ 
vember 1928, and apply the amount of said insur¬ 
ance judgment obtained by Cathcard against the 
Government in partial liquidation under such in¬ 
debtedness. 

5. In holding that the decision of the respondent, 
Frank T. Hines, as Administrator of Veterans 7 
Affairs, under the facts in this case, on the ques¬ 
tion of fraud, was not final and conclusive. 

6. In holding that before the United States is 
entitled to a set-off of said overpayments of com¬ 
pensation and vocational training pay against the 
judgment entered in favor of the petitioner against 
the United States on his claim for insurance, such 
right must be established by a suit instituted by the 
United States, or its proper officers, either in a 
separate action or by an affirmative claim in the 
present proceeding. 

7. In holding that the plain language of the stat¬ 
ute requires a suit to determine whether the United 
States is entitled to a set-off. 
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8. In failing to hold that, because of the con¬ 
clusiveness of the decision by the Administrator of 
Veterans’ Affairs upon the question of fraud and 
forfeiture resulting in overpayments of compensa¬ 
tion and vocational training allowance to the peti¬ 
tioner, the respondent, Richard N. Elliott, as Act¬ 
ing Comptroller General of the United States, was 
not required to institute proceedings under exist¬ 
ing statute to establish the merits of the i)etition- 
er’s indebtedness to the United States arising from 
said overpayment of compensation and vocational 
training allowance. 

9. In failing to hold that the award under the 
judgment as made by the Administrator of Vet¬ 
erans’ Affairs directing that the amount of the 
judgment be applied against the petitioner’s in¬ 
debtedness to the United States arising from com¬ 
pensation and vocational training payments deter¬ 
mined bv the Administrator of Veterans’ Affairs 
to have been wrongfully received by the petitioner 
because of his (petitioner’s) fraud and forfeiture 
acts, was final and conclusive upon the respondent, 
Richard N. Elliott, Acting Comptroller General of 
the United States. 

10. In adjudging and ordering that the writ of 
mandamus issue against the respondent, Frank T. 
Hines, as Administrator of Veterans’ Affairs, di¬ 
recting and commanding him to make an award 
under said judgment entered in favor of Cathcard 
against the United States in the amount of 
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$2,232.34, less attorney’s fees, exclusive of all set¬ 
offs, or claims against said judgment, arising under 
said overpayment of compensation benefits and 
vocational training pay. 

11. In ordering and decreeing that the respond¬ 
ent, Richard N. Elliott, as Acting Comptroller 
General of the United States, shall, upon receipt 
of an award under the insurance judgment from 
the respondent, Frank T. Hines, as Administrator 
of Veterans’ Affairs, certifv the same to the 
Treasurer of the United States for payment with¬ 
out any set-off against said judgment except the 
allowance of attorney’s fees contained in the judg¬ 
ment and to pay to the petitioner that sum of 
$2,009.11. 

12. In taking jurisdiction upon the matter pre¬ 
sented in the amended petition. 

13. In failing to dismiss the amended petition 
for mandamus as to the respondent, Frank T. 
Hines, Administrator of Veterans’ Affairs. 

14. In failing to dismiss the amended petition 
for mandamus, and to discharge the rule to show 
cause as to the respondent, Richard N. Elliott, as 
Acting Comptroller General of the United States. 

15. And for other errors apparent of record. 

PERTINENT STATUTES 

Section 13 of the War Risk Insurance Act, as 
amended (40 Stat. 399) in part, reads as follows: 

That the director, subject to the general 
direction of the Secretary of the Treasury, 
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shall administer, execute, and enforce the 
provisions of this Act, and for that purpose 
have full power and authority to make rules 
and regulations not inconsistent with the 
provisions of this Act, necessary or appro¬ 
priate to carry out its purposes, and shall de¬ 
cide all questions arising under the Act, ex¬ 
cept as otherwise provided * * *. 

Similar authority was conferred on the Director 
of the Veterans’ Bureau by Section 2 of the Act of 
August 9,1921 (42 Stat. 148) establishing the Vet¬ 
erans’ Bureau in the following language: 

The director, subject to the general direction 
of the President, shall administer, execute, 
and enforce the provisions of this Act, and 
for that purpose shall have full powrer and 
authority to make rules and regulations not 
inconsistent with the provisions of this Act, 
which are necessary or appropriate to carry 
out its purposes and shall decide all ques¬ 
tions arising under this Act except as other¬ 
wise provided herein. 

Section 312 of the War Bisk Insurance Act, as 
amended (40 Stat. 613) reads, in part, as follows: 

That compensation under this article shall 
not be paid while the person is in receipt of 
service or retirement pay. 

Section 212 of the World War Veterans’ Act, 
as amended (38 U. S. C. A. 422), reads, in part, 
as follows: 

* * * That compensation under this 

title shall not be paid while the person is in 


/ 
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receipt of active service or retirement pay, 
this proviso to be effective as of April 6, 
1917. 

Section 5 of the World War Veterans’ Act, as 
amended (38 U. S. C. A. 426), reads, in part, as 
follows: 

The director, subject to the general direc¬ 
tion of the President, shall administer, 
execute, and enforce the provisions of this 
Act, and for that purpose shall have full 
power and authority to make rules and reg¬ 
ulations, not inconsistent with the provi¬ 
sions of this Act, which are necessary or ap¬ 
propriate to carry out its purposes, and shall 
decide all questions arising under this Act; 
and all decisions of questions of fact and 
law affecting any claimant to the benefits 
of Titles II, III, or IV of this Act shall be 
conclusive except as otherwise provided 
herein. 

Section 5 of the Act to maintain the credit of the 
United States Government, commonly known as 
the Economy Act (Public, No. 2, 73rd Congress, 38 
U. S. C. A. 705), reads as follows: 

All decisions rendered by the Administrator 
of Veterans’ Affairs under the provisions of 
this title, or the regulations issued pursuant 
thereto, shall be final and conclusive on all 
questions.of law* and fact, and no other offi¬ 
cial or court of the United States shall have 
jurisdiction to review’ by mandamus or 
otherwise any such decision. 
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Section 22 of the World War Veterans’ Act, as 
amended, reads as follows: 

That the compensation, insurance, and main¬ 
tenance and support allowance payable un¬ 
der Titles II, III, and IV, respectively, shall 
not be assignable; shall not be subject to the 
claims of creditors of any person to whom 
an award is made under Titles II, III, or 
IV; and shall be exempt from all taxation : 
Provided , That such compensation, insur¬ 
ance, and maintenance and support allow¬ 
ance shall be subject to any claims which the 
United States may have, under Titles II, 
III, IV, and V, against the person on whose 
account the compensation, insurance, or 
maintenance and support allowance is pay¬ 
able * * *. 

Section 3 of the Act of August 12,1935 (38 U. S. 
C. A. 454a), provides as follows: 

Payments of benefits due or to become due 
shall not be assignable, and such payments 
made to, or on account of, a beneficiary un¬ 
der any of the laws relating to veterans shall 
be exempt from taxation, shall be exempt 
from the claims of creditors, and shall not 
be liable to attachment, levy, or seizure by or 
under any legal or equitable process what¬ 
ever, either before or after receipt by the 
beneficiary. Such provisions shall not at¬ 
tach to claims of the United States arising 
under such laws * * *. 

Section 28 of the World War Veterans’ Act, as 
amended (38 U. S. C. A. 453) reads, in part, as 
follows: 
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There shall be no recovery of payments 
from any person who, in the judgment of 
the director, is without fault on his part and 
where, in the judgment of the director, such 
recovery would defeat the purpose of bene¬ 
fits otherwise authorized or would be against 
equity and good conscience. 

Section 205 of the World War Veterans’ Act, as 
amended (38 U. S. C. A. 494), authorizing review 
of awards of compensation, reads, in part, as 
follows: 

Upon its own motion * * * the bureau 
may at any time review an award and, in ac¬ 
cordance with the facts found upon such re¬ 
view, may end, diminish, or increase the 
compensation previously awarded, * * *. 

Except in cases of fraud participated in 
by the beneficiary, no reduction in compen¬ 
sation shall be made retroactive, and no re¬ 
duction or discontinuance of compensation 
shall be effective until the 1st day of the third 
calendar month next succeeding that in 
which such reduction or discontinuance is 
determined. 

Section 504 of the Word War Veterans’ Act, as 
amended (38 U. S. C. A. 555), reads as follows: 

Any person who shall knowingly make or 
cause to be made, or conspire, combine, aid, 
or assist in, agree to, arrange for, or in any 
wise procure the making or presentation, of 
a false or fraudulent affidavit, declaration, 
certificate, statement, voucher, or paper, or 
writing purporting to be such, concerning 
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any claim or the approval of any claim for 
compensation or maintenance and support 
allowance, or the payment of any money, for 
himself or for any other person, under Titles 
II or IY hereof, shall forfeit all rights, 
claims, and benefits under said titles, and, in 
addition to any and all other penalties im¬ 
posed by law, shall be guilty of a misde¬ 
meanor and upon conviction thereof shall be 
punished by a fine of not more than $1,000 or 
imprisonment for not more than one year, or 
by both such fine and imprisonment, for each 
such offense. 

The Act of Congress of March 3, 1875 (18 Stat. 

481-31 U. S. C. A. 227), provides as follows: 

Offsets against judgments and claims 
against United States .—When any final judg¬ 
ment recovered against the United States or 
other claim duly allowed by legal authority, 
shall be presented to the Secretary of the 
Treasury for payment, and the plaintiff or 
' claimant therein shall be indebted to tihe 
United States in any manner, whether as 
principal or surety, it shall be the duty of the 
Secretary to withhold payment of an 
amount of such judgment or claim equal to 
the debt thus due to the United States; and if 
such plaintiff or claimant assents to such set¬ 
off, and discharges his judgment or an amount 
thereof equal to said debt or claim, the Sec¬ 
retary shall execute a discharge of the debt 
due from the plaintiff to the United States. 
But if such plaintiff, or claimant, denies his 
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indebtedness to the United States, or re¬ 
fuses to consent to the set-off, then the Sec¬ 
retary shall withhold payment of such 
further amount of such judgment, or claim, 
as in his opinion will be sufficient to cover all 
legal charges and costs in prosecuting the 
debt of the United States to final judgment. 
And if such debt is not already in suit, it 
shall be the duty of the Secretary to cause 
legal proceedings to be immediately com¬ 
menced to enforce the same, and to cause the 
same to be prosecuted to final judgment with 
all reasonable dispatch. And if in such ac¬ 
tion judgment shall be rendered against the 
United States, or the amount recovered for 
debt and costs shall be less than the amount 
so withheld as before provided, the balance 
shall then be paid over to such plaintiff by 
such Secretary with 6 per centum interest 
thereon for the time it has been withheld 
from the plaintiff. 

The Act of Congress of March 3, 1933 (31 U. S. 

C. A. 227), provides as follows: 

Offsets against judgments and claims 
against United States .—When any final 
judgment recovered against the United 
States duly allowed by legal authority shall 
be presented to the Comptroller General of 
the United States for payment, and the 
plaintiff therein shall be indebted to the 
United States in any manner, whether as 
principal or surety, it shall be the duty of 
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the Comptroller General of the United States 
to withhold payment of an amount of such 
judgment equal to the debt thus due to the 
United States; and if such plaintiff assents 
to such set-off, and discharges his judgment 
or an amount thereof equal to said debt, the 
Comptroller General of the United States 
shall execute a discharge of the debt due 
from the plaintiff to the United States. But 
if such plaintiff denies his indebtedness to 
the United States, or refuses to consent to 
the set-off, then the Comptroller General of 
the United States shall withhold payment of 
such further amount of such judgment, as in 
his opinion wdll be sufficient to cover all 
legal charges and costs in prosecuting the 
debt of the United States to final judgment. 
And if such debt is not already in suit, it 
shall be the duty of the Comptroller Gen¬ 
eral of the United States to cause legal pro¬ 
ceedings to be immediately commenced to 
enforce the same, and to cause the same to 
be prosecuted to final judgment with all rea¬ 
sonable dispatch. And if in such action 
judgment shall be rendered against the 
United States, or the amount recovered for 
debt and costs shall be less than the amount 
so withheld as before provided, the balance 
shall then be paid over to such plaintiff by 
such Comptroller General of the United 
States with 6 per centum interest thereon 
for the time it has been withheld from the 
plaintiff. 
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ARGUMENT 

I 

The Court is without power to adjudicate in a proceed¬ 
ing for mandamus the issues presented herein 

(a) Mandamus will not lie since the right of the veteran is not 
clear, and the duties of the Administrator, performance of 
which are to be commanded, are not plainly defined and per¬ 
emptory 

The District Court ordered (R. 23) that writ of 
mandamus be issued directing the Administrator 
of Veterans’ Affairs in performance of the duties 
imposed upon him by law— 

(1) to make a proper award under the insurance 
judgment; 

(2) to make such award exclusive of all set-offs 
or claims against such judgment; and 

(3) to certify such award to the Acting Comp¬ 
troller General for payment. 

The question is at once presented whether each 
of the three enumerated steps contemplated by the 
Court’s order is imposed by law upon appellant 
Hines, as Administrator of Veterans’ Affairs. 

The establishment of the Veterans’ Administra¬ 
tion as an independent agency under the direction 
of the President was authorized by Act of July 3, 
1930, c. 863, 46 Stat. 1016, 38 U. S. C. A. 11, which 
Act further authorized the President by Executive 
Order to consolidate and coordinate under a single 
control all agencies of the Government having to 
do with the administration of law's relating to the 
relief of, and other benefits provided by law for 
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former members of the military and naval forces. 
By Executive Order No. 5398, July 21,1930, there 
was established the Veterans’ Administration and 
consolidated therein the Bureau of Pensions (pre¬ 
viously under the jurisdiction of the Secretary of 
the Interior), the United States Veterans’ Bureau, 
and the National Home for Disabled Volunteer 
Soldiers, the latter now known as the National 
Homes Service. 

The Veterans’ Administration is responsible for 
extending relief to veterans and dependents of de¬ 
ceased veterans of all wars, and members and de¬ 
pendents of members who served in the Military 
and Naval Establishments during peace time, pro¬ 
vided for by the various Acts of Congress. These 
laws include, in addition to pensions, benefits in 
the form of Government insurance, military and 
naval insurance, adjusted compensation, emer¬ 
gency officers’ retirement pay for veterans of the 
World War, and hospital and domiciliary care for 
veterans of all wars. 

The Administrator of Veterans’ Affairs is 
charged with the control, direction, and manage¬ 
ment of all agencies and activities comprising the 
Veterans’ Administration, 38 U. S. C. A. 11a. 

With regard to (1) above, the only statutory 
provision governing the payment of such insur¬ 
ance judgments is section 17 of the World War Vet¬ 
erans’ Act, 1924, as amended, 38 U. S. C. A. 443, 
which provides in pertinent part: 
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All premiums paid on account of insur¬ 
ance converted * * * shall be deposited 
and covered into the Treasury to the credit 
of the United States Government life insur¬ 
ance fund and shall be available for the pay¬ 
ment of * * * such liabilities as * * * 
shall be reduced to judgment in a district 
court of the United States * * *. Pay¬ 
ments from this fund shall he made upon 
and in accordance with awards hy the di¬ 
rector. [Italics supplied.] 

As to (2), the quoted provision of law does not 
impose upon the Administrator a duty to make an 
award without set-off; nor is there otherwise any 
statute prohibiting set-off hy the Administrator 
against such judgments. 

Furthermore, as to (3), there is likewise no pro¬ 
vision of law imposing upon the Administrator a 
duty to certify awards on such insurance judg¬ 
ments to the Acting Comptroller General for pay¬ 
ment. 

An administrative officer of the Government is 
amenable to mandamus only when his duty to act 
is clearly established and plainly defined, and the 
obligation to act is peremptoiy. The duty must 
be clear and indisputable. United States ex rel. 
Chicago Great Western R. Co. v. Interstate Com¬ 
merce Commission, 294 U. S. 50, 63; Interstate 
Commerce Commission v. New York, N. H. A H. R. 
Co., 287 U. S. 178, 204; United States ex rel. 
McLennan v. Wilbur, 283 U. S. 414, 420; Wilbur v. 
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United States ex rel. Kadrie, 281 U. S. 206, 219; 
United States ex rel. Dunlap v. Black, 128 U. S. 
40, 48; United States ex rel. White v. Coe, 95 F. 
(2d) 347, 348 (App. D. C.); United States ex rel. 
Corbin v. Doyle, 93 F. (2d) 646, 650, 68 App. D. C. 
100. The object of the writ is to enforce the per¬ 
formance of an existing duty, not to create a new 
one. International Contracting Co. v. Lamont, 155 
U. S. 303,308, Ex parte Rowland, 104 U. S. 604,612. 

In United States ex rel. Dunlap v. Black, supra, 
it is stated at page 48: 

* * * The court will not interfere by 

mandamus with the executive officers of the 
government in the exercise of their ordinary 
official duties, even where those duties re¬ 
quire an interpretation of the law, the court 
having no appellate power for that purpose; 
but when they refuse to act in a case at all, 
or when, by special statute, or otherwise, a 
mere ministerial duty is imposed upon them, 
that is, a service which they are bound to 
perform without further question, then, if 
they refuse, a mandamus may be issued to 
compel them. [Italics supplied.] 

In United States ex rel. Chicago Great Western 
R. Co. v. Interstate Commerce Commission, supra, 
the relator sought to compel the respondent Com¬ 
mission to take jurisdiction of its petition for the 
modification of a contract by which several rail¬ 
roads built, owned, and operated a Union Station in 
Kansas City. The Commission had dismissed the 
proceeding on the ground of lack of jurisdiction. 
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In refusing to sanction mandamus, the Supreme 
Court said at page 63: 

* * * Where the matter is not beyond 
peradventure clear we have invariably re¬ 
fused the writ even though the question were 
one of law as to the extent of the statutory 
power of an administrative officer or 
body. * * * Reeside v. Walker, 11 
How. 272, 289; International Contracting 
Co. v. Lamont, 155 U. S. 303, 308; Riverside 
Oil Co. v. Hitchcock, 190 U. S. 316, 323; 
Bates d- Guild Co. v. Payne, 194 U. S. 106, 
108; Ness v. Fisher, 223 U. S. 683, 691; Hall 
v. Payne, 254 U. S. 343, 347; Wilbur v. 
United States, 281 U. S. 206, 219; United 
States v. Wilbur, 283 U. S. 414, 420; Inter¬ 
state Commerce Commission v. New York, 
N. H. dc H. R. Co., 287 U. S. 178, 191, 203. 
[Italics supplied.] 

In the instant case, the three “duties” per¬ 
formance of which the District Court would com¬ 
pel by mandamus are not clearly established, 
plainly defined, indisputable, and peremptory 
duties imposed by statute upon the Administrator. 
To the contrary the “duty” to make an award with¬ 
out set-off and the “duty” to certify an award on 
such insurance judgment to appellant Elliott are 
non-existent—such duties cannot be created by the 
District Court and then enforced by mandamus. 
Moreover, the direction not to make a set-off is 
injunctive; the function of mandamus is to com¬ 
pel, not to restrain. 
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The plain language of section 17 of the World 
War Veterans 7 Act, as quoted above, confers upon 
appellant Hines the power to do that which goes 
far beyond the performance of a mere ministerial 
duty. The vrord “award” is itself connotative of 
deliberation, judgment, and discretion. Considera¬ 
tion of relative merits is a necessary preliminary 
to the making of an award. (See Webster’s Dic¬ 
tionary ; and Words and Phrases.) The provisions 
of the statute are at least reasonably susceptible 
to the interpretation placed thereon by the Ad¬ 
ministrator that he had the power to set off the 
veteran’s indebtedness to the Administration 
against the insurance judgment. In such case, his 
interpretation will not be disturbed on mandamus. 
United States ex rel. Chicago Great Western R. 
Co. v. Interstate Commerce Commission, supra; 
United States ex rel. Hall v. Payne, 254 U. S. 343; 
Alaska Smokeless Coal Company v. Lane, 250 U. S. 
549; Minnesota v. Payne, 247 U. S. 243; Ness v. 
Fisher, 223 U. S. 683; United States ex rel. White 
v. Coe, supra, 349. 

The provisions of the Act of March 3, 1875, as 
amended, 31 U. S. C. A. 227, applies expressly, and 
only to the Acting Comptroller General. No duty 
is imposed thereby upon the Administrator of 
Veterans’ Affairs. The Administrator is au¬ 
thorized (38 U. S. C. A. 443) to pay such judg¬ 
ments as that involved herein without any action 
on the part of the Acting Comptroller General. 
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While it is the practice to transmit awards on such 
judgments to the General Accounting Office for 
audit before payment, such practice is discretion¬ 
ary and pursuant to administrative agreement— 
it is not a duty imposed upon the Administrator by 
latv. 

Therefore, since appellant Hines is not expressly 
required by law to make an award on the insurance 
judgment without set-off and to certify such award 
to appellant Elliott for payment, the relief sought 
by the petitioner is alien to, and transcends the 
functions of a writ of mandamus and is beyond 
the power of the court to grant in this case. 

(b) The veteran seeks to control the administrative and quasi¬ 
judicial functions vested in the Administrator by the laws and 
regulations governing veterans’ affairs; the judgment and discre¬ 
tion involved in such functions cannot be controlled by mandamus 

Perusal of the many and diverse statutes and 
regulations governing veterans’ affairs demon¬ 
strates beyond necessity of argument the almost 
unlimited extent of the discretion and judgment 
thereby vested in the Administrator. The Ad¬ 
ministrator possesses not only comprehensive ad¬ 
ministrative functions but also many functions 
which are quasi-judicial. 

In exercising the functions of his office, the Ad¬ 
ministrator is continually required to exercise the 
judgment and discretion vested in him. The de¬ 
cision of questions presented in the administration 
of veterans’ affairs is no merely formal or minis- 
terial act. Whether his decision is correct or 


erroneous is not the question. Having jurisdic¬ 
tion to decide at all, he necessarily has jurisdic¬ 
tion—and it is his duty—to decide as he thinks 
the law is; the courts under those circumstances 
have no power whatever to review his determina¬ 
tion by mandamus. United States ex rel. River¬ 
side Oil Co. v. Hitchcock, 190 U. S. 316, 324; De¬ 
catur v. Paulding, 14 Pet. 497. 

In this case the Administrator, in the perform¬ 
ance of the administrative and quasi-judicial func¬ 
tions vested in him by law, formally determined 
that the veteran was indebted to the Administra¬ 
tion on three separate violations in the total 
amount of $8,110.21 (R. 14, 15), and that the in¬ 
surance judgment could be, and should be applied 
in partial liquidation of such indebtedness (R. 9, 
16). 

It is elementary law that mandamus will only 
lie to enforce a ministerial duty, as contra-distin¬ 
guished from a duty which is merely discretionary. 
That doctrine was clearly and fully set forth by 
Chief Justice Marshall in Marburg v. Madison, 1 
Crunch 137, and has been reasserted since then by 
the Supreme Court in cases too numerous to 
require citation. International Contracting Co. v. 
Lamont, supra, 308. 

In United States ex ret. Girard Co. v. Helvering, 
301 U. S. 540, the Supreme Court stated, at page 
543: 

* * * Where the right of the peti¬ 
tioner is not clear, and the duty of the officer, 
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performance of which is to be commanded, is 
not plainly defined and peremptory, man¬ 
damus is not an appropriate remedy. U. S. 
ex rel. Great Western R. Co. v. Interstate 
Commerce Comm’n, 294 U. S. 50, 61; U. S. 
ex rel. McLennan v. Wilbur, 283 U. S. 414, 
419-420; Wilbur v. U. S. ex rel. Kadrie, 281 
U. S. 206, 218-219; Interstate Commerce 
Comm’n v. Neiv York, N. H. d• II. R. Co., 
287 U. S. 178, 203; U. S. ex rel. Redfield v. 
Windom, 137 U. S. 636, 644. The officer 
must be left free, in the performance of 
official duty, to decide whether he will per¬ 
form the act demanded or secure by appro¬ 
priate procedure a judicial determination of 
the extent of his duty. His decision “is re¬ 
garded as involving the character of judg¬ 
ment or discretion, ” the exercise of which 
will not be compelled by mandamus, Wilbur 
v. U. S. ex rel. Kadrie, supra, 219. U. S. 
ex rel. Hall v. Payne, 254 U. S. 343, 347; 
U. S. ex rel. Riverside Oil Co. v. Hitchcock, 
190 U. S. 316, 324, 325; Interstate Commerce 
Comm’n v. New York, N. II. d H. R. Co., 
supra. [Italics supplied.] 

Redfield v. Wind on, 137 U. S. 636, involved a 
controversy closely analagous in many respects to 
that of the present case. There one Mitchell 
furnished material and performed labor for the 
United States under a contract, and when the work 
was done and the materials furnished he presented 
his account to the proper officer for adjustment 
and settlement. The balance was found to be 
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correct so far as the labor and material were con¬ 
cerned, but it was also found that through penal¬ 
ties and forfeitures that balance was liable to be 
materially reduced. It also appeared that Mitchell 
was indebted to mechanics, sub-contractors, labor¬ 
ers, and material men in a large amount for work 
done and materials furnished under the contract. 
The Treasury officials agreed with Mitchell that 
this account should be adjusted without enforcing 
the penalties and forfeitures, if he would consent 
that his said indebtedness should be paid out of the 
sum so allowed, and that the control of the money 
should not be given up until those claims w^ere 
satisfied. He assented, and a draft was prepared 
accordingly. Mitchell did not comply with those 
conditions, but instead thereof applied to the Su¬ 
preme Court of the District of Columbia for leave 
to file an application for a writ of mandamus, to 
compel the Secretary of the Treasury to deliver the 
draft to him, without first making the agreed pay¬ 
ments. That officer made a return to the petition, 
setting forth the foregoing facts. The Court in 
affirming the judgment of the lower court dismiss¬ 
ing the petition stated at pages 644^-646: 

That principle is that the writ of man¬ 
damus may issue where the duty, which the 
court is asked to enforce, is plainly min¬ 
isterial, and the right of the party applying 
for it is clear and he is without any other 
adequate remedy; and it cannot issue in a 
case where its effect is to direct or control 
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the head of an executive department in the 
discharge of an executive duty involving 
the exercise of judgment or discretion. The 
doctrine to be gathered from these cases, as 
well those in which mandamus was granted 
as those in which it was refused, especially 
from the two leading cases, Kendall v. United 
States, supra, and Decatur v. Paulding, 
supra is thus enunciated in United States 
ex rel. Dunlap v. Black, supra , by Mr. 
Justice Bradley, who delivered the opinion 
of the court: 

“The court will not interfere bv man- 
damus with the executive officers of the gov¬ 
ernment in the exercise of their ordinary 
official duties, even where those duties re¬ 
quire an interpretation of the law, the court 
having no appellate power for that purpose; 
but when they refuse to act in a case at all, 
or when, by special statute, or otherwise, a 
mere ministerial duty is imposed upon them, 

that is, a service which thev are bound to 
• * 

perform without further question, then, if 
thev refuse, a mandamus may be issued to 
compel them.” p. 48. 

It is proper here to remark, as applicable 
to the determination of this case, that, in 
the extreme caution with which this remedy 
is applied by the courts, there are cases when 
the icrit will not be issued to compel the per¬ 
formance of even a purely ministerial act. 
In a case, for instance, where * * * it 
will be attended with manifest hardship and 
difficulties, People v. Forquer, Breesc, [1 
Ill.] 68 (2d. ed., 104); Van Rensselaer v. 
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Sheriff of Albany, 1 Cowen, 501, 512; Oakes 
v. Hill, 8 Pick. 46. In The King v. The 
Lord Commissioners of the Treasury, 4 Ad. 
& El. 286, 295, Lord Denman, Chief Justice, 
said: “If, as has been suggested, it should on 
any occasion be unsafe, with reference to the 
public service, to make a payment of this 
kind, the fact may be stated on return to the 
mandamus. There might perhaps be oc¬ 
casions on which the Lords Commissioners 
would be bound to apply the money to par¬ 
ticular purposes of a more pressing nature.” 
***** 

We think that this return showed suffi¬ 
cient cause for a discharge of the rule and a 
refusal to issue the writ. It certainly raises 
disputed questions of law and fact as to the 
amount of the actual indebtedness of the 
United States to Mitchell; as to his agree¬ 
ment that the draft should not be delivered 
until the claims of the sub-contractors, me¬ 
chanics and material men should be satisfied 
out of the proceeds of said draft; as to 
whether the remission of the forfeiture was 
absolute or conditional; as to the validity of 
such agreement; and as to the legal effect of 
Mitchell's non-fulfilment of the contract. 
We concur with the court below that these 
disputed questions of law and fact should 
not be tried in this proceeding; and that this 
is not a case in which the power of the court 
should be exercised. [Italics supplied.] 

In the present case the Administrator has not 
refused to act. He has acted to perform the func- 
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tions of his office, and petitioner now seeks to en¬ 
force a retraction and reversal of that action. 

The question for determination is not whether 
the action of the Administrator taken pursuant to 
his decision that, under the statutes governing the 
duties imposed upon him, the insurance judgment 
could and should be applied in liquidation of the 
indebtedness which he had duly determined to be 
due by Catheard to the United States, was right 
or wrong. The question is rather whether a deci¬ 
sion of that officer, made in the discharge of a duty 
imposed by law and involving the exercise of judg¬ 
ment and discretion, may be reviewed by manda¬ 
mus and he be compelled to retract it, and to give 
effect to another not his own and not having his 
approval. The answer of the courts to this latter 
question has uniformly been that the officer is not 
amenable to mandamus. Louisiana v. McAdoo , 
234 U. S. 627, 633; Ness v. Fisher, supra, 691; 
United States ex rel. Riverside Oil Co. v. Hitch¬ 
cock, supra, 324; United States ex rel. Dunlap v. 
Black, supra, 48; Decatur v. Paulding, supra, 515; 
United States ex rel. White v. Coe, supra, 349; 
United States ex rel. Corbin v. Doyle, 93 F. (2d) 
646, 650, 68 App. D. C. 100. 

It was never intended that the courts should dis¬ 
place or control the judgments of administrative 
officers in matters properly within their jurisdic¬ 
tion. Proctor & Gamble Co. v. Coe, 96 F. (2d) 
518, 520 (App. D. C.). Issuance of mandamus in 
this case would displace the determination made 
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by appellant Hines in the exercise of the judgment 
and discretion conferred by law upon him. There¬ 
fore mandamus cannot issue. 

(c) The veteran is not entitled to mandamus, and the writ will not 
issue where, as in this case, it would promote and perpetuate 
a wrong and aid one who comes into court with unclean 
hands 

Among the facts conceded by petitioner’s de¬ 
murrers to respondents’ separate answers ( Link- 
later v. Perkins, 74 F. (2d) 473, 474, 64 App. D. C. 
69) are the following: 

The veteran, Cathcard, concealed his second en¬ 
listment in the Army from the Veterans’ Admin¬ 
istration and thereby collected compensation 
($5,019.35) and vocational training pay ($1,018.60) 
which would not have been paid to him if the Ad¬ 
ministration had known of his re-enlistment (R. 
14). He was not entitled to such payments and is 
indebted to the Administration for such amounts 
(R. 15). 

Thereafter the veteran entered into a conspiracy 
with his attorney to have himself declared an in¬ 
competent for the purpose of inducing the Admin¬ 
istration to waive recovery of such overpayments 
as permitted by law. 38 U. S. C. A. 453. A Min¬ 
nesota court granted the veteran’s petition to be 
declared an incompetent and his attorney secured 
his own appointment as guardian. The Adminis¬ 
tration had no knowledge of the proceedings. The 
Administration was induced to believe that the vet¬ 
eran could not distinguish between right and wrong 
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and accordingly waived recovery of the above over¬ 
payments. Subsequent investigation disclosed to 
the Administration that the veteran and his attor¬ 
ney had conspired to mislead the Administration 
as to Cathcards mental capacity (R. 15,17-19). 

Meanwhile compensation payments had been 
continued until the Administration discovered the 
facts upon which the Administration declared on 
the basis of fraud a forfeiture retroactively of all 
compensation payments ($2,072.26) made to Cath- 
card between October 5, 1926, and November 30, 
1928. 38 U. S. C. A. 494, 555. 

Petitioner (appellee here) has admitted indebt¬ 
edness to the Administration in three separate 
amounts ($5,019.35, $1,018.60, $2,072.26) totalling 
$8,110.21, arising out of a series of wrongful acts 
involving facts clearly tending to establish conspir¬ 
acy, collusion, and fraud. It is not a situation in 
which the Government has received any considera- 
tion for the payments to the veteran but rather one 
where the debtor has received money to which in 
equity and good conscience he has absolutely no 
right on the facts as admitted by him. Wisconsin 
Central R. Co. v. United States, 164 U. S. 190. 
Even so, the veteran has not made, and does not 
now make, any tender of payment on his admitted 
indebtedness. His indebtedness to the Adnunistra- 
tion exceeds the amount of the insurance judgment 
by $6,101.10. Yet by this petition he seeks to com¬ 
pel payment of the judgment and to compel judi- 
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cial acquiescence in the perpetuation of the wrongs 
which he has committed against the Government. 

Mandamus is not a writ of right but is issued on 
equitable principles. It will not be granted to pro¬ 
mote or perpetuate a wrong or to aid one who comes 
into court with unclean hands. United States ex rel. 
Greathouse v. Dern, 289 U. S. 352, 359; Arant v. 
Lane, 249 U. S. 367, 371; Duncan Toivnsite Co. v. 
Lane, 245 U. S. 308, 311; Turner v. Fisher, 222 U. S. 
204, 209. 

In Duncan Townsite Co. v. Lane, supra, the Su¬ 
preme Court stated at page 311: 

Mandamus is an extraordinary remedial 
process which is aivarded, not as a matter of 
right, hut in the exercise of a sound judicial 
discretion. It issues to remedy a wrong, 
not to promote one; to compel the perform¬ 
ance of a duty which ought to he performed, 
not to direct an act which will work a public 
or private mischief or will he within the 
strict letter of the law hut in disregard of 
its spirit. Although classed as a legal rem¬ 
edy, its issuance is largely controlled by 
equitable principles. The relator having it¬ 
self only an equity seeks the aid of the court 
to clothe it with the legal title as against the 
United States, which now holds both the 
legal title and the equity to have set aside 
an allotment certificate secured by fraud. A 
writ of mandamus will not be granted for 
such a purpose. See Turner v. Fisher, 222 
U. S. 204. [Italics supplied.] 
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To the same effect is United States ex rel. Great- 
house v. Bern, supra, in which it is stated, at page 
359: 

* * * Although the remedy by man¬ 
damus is at law, its allowance is controlled 
by equitable principles, see Duncan Town- 
site Co. v. Lane, 245 U. S. 308, 311; Arant v. 
Lan-e, 249 U. S. 367,371; Redfield v. Windom, 
supra, 644; cf. Turner v. Fisher, 222 U. S. 
204; Ex parte Skinner & Eddy Corp., 265 
U. S. 86, 95; People ex rel. Wood v. Asses¬ 
sors, 137 N. Y. 201; 33 N. E. 145; Matter of 
Lindgren, 232 N. Y. 59; 133 N. E. 353; Mc¬ 
Carthy v. Street Comm’rs, 188 Mass. 338; 74 
N. E. 659; People ex rel. Stettauer v. Olsen, 
215 Ill. 620; 74 N. E. 785, and it may be re¬ 
fused for reasons comparable to those which 
would lead a court of equity, in the exercise 
of a sound discretion, to withhold its protec¬ 
tion of an undoubted legal right. [Italics 
supplied.] 

This is clearly a case in which upon the admitted 
facts issuance of the writ, controlled as it is by 
equitable principles, should be withheld by the 
Court in the exercise of its sound discretion. 

II 

In view of the authority conferred by law, the decision 
of the appellant, Frank T. Hines, as Administrator of 
Veterans’ Affairs, is final and conclusive in this case 
and the Court below was without jurisdiction to enter 
judgment, ordering the writ of mandamus to issue 
against appellant 

Section 5 of the World War Veterans’ Act, as 
amended (38 U. S. C. A. 426), hereinbefore quoted, 
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provides: (1) that the Director (now Adminis¬ 
trator of Veterans’ Affairs) shall decide all ques¬ 
tions arising under the Act, and (2) his decisions 
of questions of fact and law affecting any claimant 
to benefits of Titles II, III, or IV of said Act shall 
be conclusive except as otherwise provided therein. 
The exception, refers to the right of a claimant to 
sue the United States for insurance under Section 
19 of said Act, which is not involved in this case. 

The authority of appellant, to “decide all ques¬ 
tions arising under this Act” was also contained in 
Section 2 of the Act of August 9,1921, above quoted 
(42 Stat. 148) establishing the Veterans’ Bureau, 
and was passed upon by the Supreme Court in the 
case of Silberschein vs. United States (266 U. S. 
221-225; 69 L. ed. 256). The Supreme Court in 
said case, in affirming the judgment of the lower 
court, said: 

The statute which creates the asserted right 
commits to the director of the Bureau the 
duty and authority of administering its pro¬ 
visions and deciding all questions arising 
under it; and in the light of the prior deci¬ 
sions of this court, we must hold that his 
decision of such questions is final and con¬ 
clusive, and not subject to judicial review; 
at least, unless the decision is wholly unsup¬ 
ported by the evidence, or is wholly depend¬ 
ent upon a question of law, or is seen to be 
clearly arbitrary or capricious. 

The amended petition filed in this case does not 
show that any of the exceptionable conditions men- 
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tioned in the Silberschein case exists, and, it is 
submitted, that the determination in this case by 
appellant, of matters within his jurisdiction, can¬ 
not be reviewed by the court in this proceeding. 

The ruling of the Supreme Court in the Silber- 
scliein case, supra, is settled law in this and other 
jurisdictions, and has never been overruled or mod¬ 
ified by any subsequent decision. On the contrary, 
it has been followed in numerous other cases, arnonsr 
which are the following: 

Crouch v. U. S., 266 U. S. 180, 45 S. Ct. 71; 
69 L. ed. 233. 

Smith v. U . S ., 57 F. (2d) 998. 

Sprencel v. V. S. 47 F. (2d) 501. 

Maddox v. U. S., 16 F. (2d) 390. 

Vance, U. S. v., 48 F. (2d) 472. 

Crowell, TJ. S. v. 48 F. (2d) 475. 

Hendrickson, TJ. S., v., 53 F. (2d) 797. 

Hines v. Welch, 23 F. (2) 979; 57 App. 
D. C. 371. 

Hines v. Starnes, 26 F. (2d) 997; 58 App. 
D. C. 219. 

Hin-es v. Kalasanckas, 28 F. )2d) 3S9; 59 
App. D. C. 217. 

It will be noted that Section 5 of the World War 
Veterans’ Act as amended, above quoted, goes 
further than Section 13 of the War Risk Insurance 
Act, as amended, and Section 2 of the Act of 
August 9,1921, establishing the Veterans’ Bureau, 
above quoted, in that clause two (2) of Section 5 
of the World War Veterans’ Act, as amended, also 
provides that the decisions of the Administrator 
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of Veterans’ Affairs on questions of law or fact, 
affecting any claimant to benefits of Titles II, III, 
or IV of the Act, shall he final and conclusive. 

The provisions of Section 5 of the World War 
Veterans’ Act as amended, supra, declaring the de¬ 
cisions of the Administrator of Veterans’ Affairs 
on questions of law and fact, under said titles, 
shall be conclusive, are similar to Section 5, Public 
No. 2, 73rd Congress (38 U. S. C. A. 705), enacted 
March 20, 3933, supra. 

In the case of United States v. Mroch (88 F. 
(2d) 888) the Circuit Court of Appeals for the 
Sixth Circuit held that— 

While it was at one time thought that re¬ 
view might lie if an award were wholly 
unsupported by evidence, wholly depend¬ 
ent upon a question of law, or clearly 
arbitrary or capricious, Silherschein v. 
United States, 260 U. S. 221, § 5, of the 
Economy Act seems to have removed the 
possibility of judicial relief even in such 
special circumstances. Lynch v. United 
States, 292 U. S. 571, 587. 

Congress, in establishing the Veterans’ Admin¬ 
istration, has conferred broad powers upon the 
Administrator of Veterans’ Affairs. The purpose 
of the World War Veterans’ Act, as amended, ex¬ 
cept as is therein provided, contemplates that the 
Administrator shall fully execute and administer 
the provisions of said Act. Congress has author¬ 
ized the Veterans’ Administration to establish the 
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machinery to that end. The duties imposed upon 
the Veterans’ Administration involve not only 
technical knowledge, which involve a complete 
understanding of physical ailments and their re¬ 
lation to industrial pursuits, but exacting investi¬ 
gations and, proper determination of claims 
presented cannot well be made except through the 
experienced organization provided by law within 
the Veterans’ Administration itself (Maddox v. 
U. S., 16 F. (2d) 387). 

In the case of Lynch v. United States (292 U. S. 
571, 78 L. ed. 1434) the Supreme Court of the 
United States said: 

When the United States creates rights in 
individuals against itself, it is under no obli¬ 
gation to provide a remedy through the 
courts. United States v. Babcock, 250 U. S. 
328, 331, 63 L. ed. 1011, 1012, 39 S. Ct. 464. 
It may limit the individual to administrative 
remedies. Tutun v. United States, 270 U. S. 
568, 576, 70 L. ed. 738, 741, 46 S. Ct. 425. 
And withdrawal of all remedy, administra¬ 
tive as well as legal, would not necessarily 
imply repudiation. 

Ill 

The appellant, Frank T. Hines, as Administrator of 
Veterans’ Affairs, has specific authority under other 
sections of the World War Veterans’ Act, as amended, 
to decline to make an award of insurance to the plain¬ 
tiff in view of the indebtedness of Cathcard to the 
United States 

Section 28 of the World War Veterans’ Act, as 
amended, supra, authorizes this appellant to waive 
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recovery of overpayments of benefits where in his 
judgment such recovery would defeat the purpose 
of benefits otherwise authorized or would be against 
equity and good conscience. It is submitted that 
said Section authorizes appellant, and him alone, 
to pass upon the merits of recoveiy of overpay¬ 
ments of benefits received under the Act. 

In the instant case, Cathcard made application 
for waiver of the overpayment of such benefits re¬ 
ceived by him and to have payments of the same 
resumed to him. Upon the evidence submitted by 
Cathcard and other evidence obtained through in¬ 
vestigation made by the Veterans’ Administration, 
it was found and determined by said Administra¬ 
tion that Cathcard was not entitled to a waiver of 
such overpayment under Section 28 of the World 
War Veterans’ Act, as amended, supra. This over¬ 
payment of benefits as shown by appellant’s 
answer, amounts to more than $7,000, a sum much 
greater than the amount of said judgment. This 
overpayment also constitutes an indebtedness due 
by Cathcard to the United States, and appellant 
has sole authority under said Section 28 to waive 
recovery of such overpayment. 

The determination made by the Veterans’ Ad¬ 
ministration on February 28, 1932, that Cathcard 
had, by reason of participating in a conspiracy to 
defraud the Government, forfeited all rights, 
claims, and benefits under Titles II and IV of said 
Act from October 5,1926, also c reated an indebted¬ 
ness due by Cathcard to the Government amount- 
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ing to $2,072.26, covering overpayment of benefits 
paid to him from October 5, 1926 to November 30, 
1928, which is likewise in a sum in excess of the 
amount claimed by plaintiff under said judgment. 

It is manifest that the conduct of Cathcard, in 
connection with his claim for compensation, falls 
squarely within the provisions of said Section 504. 
It is submitted that the determination of this ap¬ 
pellant under said Section 504 as to forfeiture and 
under said Section 28 as to non-waiver of recovery, 
are questions arising under this Act” and his de¬ 
cisions thereon are not reviewable by the courts in 
this proceeding. Furthermore, in view of the fraud 
participated in by Cathcard in connection with his 
claim for compensation, it was the duty of this 
respondent to discontinue further payments of 
compensation to him under Section 205 of the 
World War Veterans’ Act, as amended, supra, 
which section is also embraced in Title II of said 
Act. 

Section 22, of the World War Veterans’ Act, as 
amended, supra, provides that compensation, in¬ 
surance and maintenance and support allowance, 
payable under Titles II, III, and IV of the Act 
shall not be assignable or subject to the claims of 
creditors and shall be exempt from taxation. How¬ 
ever, said Section especially provides that such 
compensation, insurance, maintenance and support 
allowance shall be subject to any claims winch the 
United States may have under said Titles against 
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the person on whose account such benefits are 
payable. 

The policy issued to Cathcard, which is the basis 
of the judgment, also contains a provision that the 
proceeds thereof shall be subject to claims of the 
United States arising under the War Risk Insur¬ 
ance and the World War Veterans’ Acts. 

Section 3 of the Act of Congress of August 12, 
1935, supra, providing for exemption of payments 
of benefits under the laws relating to veterans from 
taxation or claims of creditors, etc., expressly pro¬ 
vides that such provisions shall not attach to claims 
of the United States arising under such laws. 

Section 17 of the World War Veterans’ Act, as 
amended (38 U. S. C. A. 443), provides for the 
payment of judgments rendered in the Federal 
Courts against the Government in suits for Gov¬ 
ernment life (converted) insurance. Such judg¬ 
ments are payable out of the United States 
Government life insurance fund upon and in ac¬ 
cordance with the awards made by appellant. 

It is the position of appellant that under the 
authority vested in him by law, it is his duty to 
consider any claim of indebtedness due the United 
States arising under the laws relating to veterans 
when he is called upon to make an award under a 
judgment for Government life insurance payable 
out of the particular fund above mentioned in said 
Section 17, and which is under the control of appel¬ 
lant. Furthermore, where such indebtedness has 
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been established by the Veterans’ Administration,, 
it can be applied as a setoff against a judgment 
based on a claim for Government life insurance. 

The Court below, in its memorandum sustaining 
the demurrer to appellant’s answer, said: 

I think that the plain language of the statute 
requires a suit to determine whether the 
United States is entitled to a set-off * * * 

No doubt the Court referred to Act of March 3, 
1933, supra. It will be observed that said Act 
amends the Act of March 3,1875, supra, in part, by 
transferring duties and authority in reference to 
judgments against the United States from the 
Secretary of the Treasury to the Comptroller Gen¬ 
eral. Said Act of March 3, 1933, provides that— 

when any final judgment recovered against 
the United States duly allowed by legal 
authority shall he presented to the Comp¬ 
troller General of the United States for 
payment, * * *. [Italics supplied.] 

If the plaintiff is indebted to the United States it 
shall be the duty of the Comptroller General to 
withhold payment of an amount of such judgment 
equal to the debt due the United States. If the 
plaintiff assents to such setoff and discharges his 
judgment or an amount thereof equal to said debt r 
the Comptroller General is required to execute a 
discharge of the debt due from the plaintiff to the 
United States. If the plaintiff denies his in¬ 
debtedness to the United States, or refuses to con¬ 
sent to the setoff, then the Comptroller General is 
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required to withhold payment of such further 
amount of such judgment, as in his opinion will be 
sufficient to cover all legal charges and costs in 
prosecuting the debt of the United States to judg¬ 
ment. If the debt is not already in suit, the Comp¬ 
troller General is required to cause legal proceed¬ 
ings to be immediately commenced to enforce the 
same, and to cause the same to be prosecuted to 
final judgment. 

Judgments entered on claims for insurance un¬ 
der the provisions of the World War Veterans’ 
Act, as amended, are not presented to the Comp¬ 
troller General for payment. In order to make 
prompt settlement and to avoid the delay of secur¬ 
ing appropriations from Congress, as hereinbefore 
pointed out, awards on judgments entered on such 
claims are made by the appellant to be paid out 
of a special fund under the authority of Section 17 
of the World War Veterans’ Act, as amended. 

It is submitted that the Act of March 3, 1875, 
and the amendatory Act of March 3,1933, refer to 

judgments entered against the United States other 
than judgments on claims for insurance. 

This point is illustrated by the provisions of the 
Acts of Congress conferring jurisdiction on the 
Court of Claims and the District Courts to enter¬ 
tain suits against the United States. In the case 
of Mara vs. United States (54 F. (2d) 397), the 
Court held that under the statutes conferring juris¬ 
diction on the Court of Claims and the District 
Courts as to claims against the United States, 
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neither said Court, nor the District Courts has 
jurisdiction of actions against the Government on 
War Risk Insurance contracts, for the reason 
jurisdiction of such actions is controlled by the spe¬ 
cial provisions of Section 19 of the World War 
Veterans’ Act, as amended. (See McBean, Admr. 
v. U. S., 80 Ct. Cls. 227.) 

The Court below, in its said memorandum, 
further suggested that the Government’s right to 
setoff be established either by separate action or by 
an affirmative claim in the present action. 

This case was heard and decided by the Court 
below and appeal was perfected prior to the date 
the new Federal Rules of Civil Procedure take 
effect. Rule 81 (b) of said Rules, abolishes the 
Writ of Mandamus. It is not believed that abol¬ 
ishing the Writ denies rights under substantive 
law or authorizes the Court to assume jurisdiction 
to review the action of this appellant which did not 
exist under, the law and prior procedure. It is 
submitted that it would not be feasible but would 
work an injustice to appellant to apply said Rules 
to this case and that the former procedure should 
be applied as provided for by Rule 86, of said 
Rules. 

In his answer to the amended petition, appellant 
affirmatively justified his refusal to award the 
amount of the judgment for payment out of the 
Government life insurance fund on the ground that 
Cathcard is indebted to the United States under 
the World War Veterans* Act, as amended, in a 
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sum far in excess of the amount of the judgment. 
Failure to file a formal pleading setting up a coun¬ 
terclaim can not preclude the United States from 
receiving what is justly due it by way of setoff 
or recoupment against the appellee’s claim, the 
whole case having been brought before the court by 
appellee’s amended petition and this appellant’s 
answer thereto ( American Sanitary Bag Co. v. 
United States, 84 Ct. Cls. 417,427. 

Cathcard’s indebtedness to the United States is 
not denied by the appellee. Appellant’s answer 
fully sets forth the nature and character of such 
overpayments and the amount of Cathcard’s in¬ 
debtedness to the United States. The material 
averments of appellant’s answer are admitted for 
the purposes of the demurrer ( Linklater v. Per¬ 
kins, 64 App. D. C. 69; Stubblefield v. Fisher (S. C. 
D. C.),40 W. L. R. 67). 

Cathcard never made tender or refund of the 
overpayments in question, though he attempted to 
have the same waived. He was and is apparently 
insolvent. No compensation was paid to Cathcard 
subsequent to November 30, 1928. All payments 
of compensation accruing subsequent to said date, 
under the authority of Section 22 of the World War 
Veterans’ Act, as amended, and Section 3 of the 
Act of August 12, 1935, supra, were to be applied 
to recover the overpayments, which would have 
liquidated said overpayments by August 1931. 
However, in view of the determination of forfeiture 
by Cathcard of his right to benefits under said Act,. 
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no compensation benefits under the law were pay¬ 
able to him subsequent .to October 5, 1926, the ef¬ 
fective date of the forfeiture, and no recovery 
could be made from such source of Cathcard’s said 
indebtedness to the Government. 

Aside from any statutory authority the Govern¬ 
ment has a right of setoff. Gratiot v. United 
States, 15 Pet. 370, McKnight v. United States, 98 
U. S. 179, 25 L. ed. 115. Taggart v. United States, 
17 Ct. Cls. 322. Vulcanite Portland Cement Co. v. 
United States, 74 Ct. Cls. 692, citing Wisconsin 
Central R. R. Co. v. United States, 164 U. S. 190, 
212 . 

Under well established equitable principles, 
which govern in mandamus proceedings, the courts 
have allowed claims not reduced to judgment to be 
set off against a judgment, 34 C. J. 716, Sec. 1099, 
citing among others, the case of* Fedarwisch v. Al- 
sop, 18 App. D. C. 318. See also the following 
cases: Rose v. Northwestern Fire <& Marine Ins. 
Co., 67 Fed. 439; 71 Fed. 649, Central Appalachian 
Co. et al. v. Buchanan, 90 Fed. 454. In the instant 
case, under the demurrer to the answer the over¬ 
payment is not disputed, but is admitted. 

In the case of Carr v. Hamilton, 129 U. S. 255, 
9 Sup. Ct. 295, the Supreme Court of the United 
States, said: 

Natural justice and equity would seem to 
dictate that the demands of parties mutually 
indebted should be set off against each other, 
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and that the balance only should be con¬ 
sidered as due. 

Natural justice and equity may be asserted in 
many cases after judgment upon one of the debts 
{Carr v. Haanilton, supra). It is submitted that 
the facts of this case clearly show that natural 
justice and equity should be asserted in addition 
to the fact that the law requires such a disposition. 

Section 504 of the World War Veterans’ Act, as 
amended, supra, which provides for forfeiture of 
all rights, claims, and benefits, under Titles II and 
IV of said Act was the subject of an opinion by the 
Attorney General of the United States under date 
of August 11,1932, rendered on a submission made 
by appellant. The Attorney General after quoting 
said Section 504, said r 

The plain purpose of this statute, as indi¬ 
cated by its language, is to impose a penalty 
for the commission of the offense described. 
The penalty includes not only the forfeiture 
of rights under Titles II and IV of the 
World War Veterans’ Act, but also, upon 
conviction of the offense, punishment by fine 
or imprisonment. By the express provi¬ 
sions of the statute, however, forfeiture, un¬ 
like fine and imprisonment, is not dependent 
upon conviction. The statute itself declares 
the forfeiture, leaving for administrative 
determination whether the particular vet¬ 
eran has committed the prescribed acts and 
is thus subject to the forfeiture imposed by 
the statute. 
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In the opinion of the Solicitor of the Vet¬ 
erans’ Administration, enclosed with your 
letter, it is concluded that it is not essential 
that a conviction be secured in the Federal 
courts in order that the Veterans’ Adminis¬ 
tration may find that a person has forfeited 
his rights as provided in Section 504. You 
also state in your letter that the Veterans’ 
Administration has consistently held, since 
the enactment of Section 504, that the results 
of efforts to prosecute criminally have no 
bearing on a forfeiture previously made, ex¬ 
cept in so far as the Administrator, in a 
review of the case, might take into considera¬ 
tion such evidence as was produced in con¬ 
nection with the court proceedings. 

Considering the plain provisions of Sec¬ 
tion 504 in the light of the consistent admin¬ 
istrative construction, it is my opinion that 
the forfeiture imposed by Section 504, when 
determined by the Administrative officer 
charged with its enforcement, is not affected 
by the fact that a prosecution to enforce the 
other penalties imposed by Section 504 is not 
instituted. 

The forfeiture provision of said Section is in the 
nature of a civil sanction. In the case of Helver¬ 
ing v. Mitchell, decided by the Supreme Court of 
the United States, March 7,1938 (Vol. 82—No. 12, 
L. ed. Adv. Op.), the Court said, in reference to 
civil sanctions: 

* * * that it was within the competency 

of Congress, w’hen legislating as to matters 
exclusively within its control, to impose ap- 
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propriate obligations and sanction their en¬ 
forcement by reasonable money penalties, 
giving to executive officers the power to en¬ 
force such penalties without the necessity of 
invoking the judicial power. 

Congress may impose both a criminal and 
a civil sanction in respect to the same act or 
omission; for the double jeopardy clause 
prohibits merely punishing twice, or at¬ 
tempting a second time to punish criminally, 
for the same offense. * * * 

Remedial sanctions may be of varying 
types. * * * Forfeiture of goods or their 
value and the payment of fixed or variable 
sums of money are other sanctions * * *. 

The Supreme Court in said case also held that in 
the enforcement of remedial or civil sanctions the 
rules as to criminal proceedings do not apply and 
that as to such sanctions: 

* * * the determination of the facts 

upon which liability is based may be by an 
administrative agency instead of a jury, or 
if the prescribed proceeding is in the form 
of a civil suit, a verdict may be directed 
against the defendant; there is no burden 
upon the Government to prove its case be¬ 
yond a reasonable doubt, and it may appeal 
from an adverse decision; furthermore, the 
defendant has no constitutional right to be 
confronted with the witnesses against him, 
or to refuse to testify; and finally, in the 
civil enforcement of a remedial sanction 
there can be no double jeopardy. 
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The courts have in numerous cases allowed set¬ 
off of erroneous payments of compensation and vo¬ 
cational training pay allowance, as found by the 
Veterans’ Administration, in suits against the 
Government on claims for insurance, where there 
was mutuality between the same parties. There 
is mutuality in the instant case. Cathcard re¬ 
ceived from the Government overpayments of com¬ 
pensation and vocational training pay and he is 
also entitled to benefits of the judgment from the 
Government on his insurance policy. In United 
States v. Mroch, supra, the Circuit Court of Ap¬ 
peals for the Sixth Circuit, in reversing the judg¬ 
ment of the lower Court, held, that compensation 
erroneously paid to appellee for the support of in¬ 
sured’s stepchildren, not members of his house¬ 
hold, should have been allowed as a set-off against 
the insurance benefits claimed. 

The manner in which the overpayments were 
made is not controlling. The fact is that Cathcard 
was paid by the Government a sum of money much 
larger than the insurance judgment, to which he 
was not entitled. Had he innocently received and 
retained such overpayments or had they been paid 
to him through the mistake of an officer or em¬ 
ployee of the Government, the United States would 
have the right of recovery. 
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Wisconsin Central R. R. Co. v. United 
States, 164 

U.S. 190, 41 L. ed. 399; 

United States v. Saunders, 79 Fed. 407. 

The appellant was not charged with any duty 
with respect to defending the suit filed by the ap¬ 
pellee against the United States on the policy of 
insurance granted Cathcard and he has no infor¬ 
mation why such setoff was not claimed at the trial 
of said case. However, he submits that the neglect 
or failure of the proper officers of the United 
States to claim such setoff should not prejudice the 
rights of the United States or affect the authority 
of appellant to apply said judgment towards the 
liquidation of said indebtedness due the Govern¬ 
ment. 

In view of the foregoing, appellant submits that 
the judgment of the Court below is erroneous and 
should be reversed and judgment should be entered 
for appellant and the mandamus proceedings 
should be dismissed. 

However, in the event this Honorable Court 
should be of opinion that the set-off against the 
judgment entered in the insurance case cannot be 
made until it is reduced to judgment under the Act 
of March 3, 1875, as amended by Act of March 3, 
1933, supra, it is submitted, that this case should 
be remanded with directions to the lower Court,. 
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before the issuance of the writ, to stay the pro¬ 
ceedings, in order to give the proper officers of the 
United States an opportunity to file and establish 
the set-off as a counter-claim against paying the 
judgment in said insurance suit. 

David A. Pine, 

United States Attorney, 

Allex J. Krouse, 

Assistant United States Attorney, 

James T. Brady, 

Solicitor, U. S. Veterans' 

A dm in istra t ion, 

John M. George, 

Attorney, ZJ. S. Veterans' 

A dministration. 
Attorneys for the Appellant, Frank T. 

Hines, Admmistrator of Veterans' Affairs. 

-Of Counsel: 

M. W. Hibschman, 

Attorney, Department of Justice. 
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BRIEF FOR THE APPELLEE. 


Statement of the Case. 

This case is here for review of action of the lower 
court (Bailey, J.) in sustaining demurrers to answers 
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of appellants (R. 22-23) and granting a writ of man¬ 
damus against appellants, appellants having refused 
to either commence a separate suit against appellee 
to recover the amount of an alleged set-off or to file 
an affirmative claim in this action as a set-off against 
a final judgment obtained by appellee in an insurance 
suit in the United States District Court for the Dis¬ 
trict of Nebraska, no claim for set-off having been 
made in that proceeding. The memorandum opinion 
of the court below is found on page 22 of the Record, 
and the order appealed from on pages 22 and 23 of 
the Record. 

The appellee, as the guardian and next friend of 
James S. Cathcard recovered a judgment against the 
United States (R. 2-3) on a contract of United States 
Government Life (converted) insurance in the United 
States District Court for the District of Nebraska on 
July 8,1936. That Court found that Cathcard became 
permanently and totally disabled on January 27, 1932, 
and gave judgment against the United States in the 
sum of $2,009.11. Future payments of $37.18 per 
month are payable under this finding. No appeal was 
taken from this judgment (R. 3-13), the judgment be¬ 
came final and a certified copy thereof was presented 
to the appellant, Frank T. Hines, as Administrator 
of Veterans’ Affairs for the purpose of making an 
award pursuant to the terms and conditions thereof 
on August 16,1936 (R. 15). This judgment represent¬ 
ed accrued benefits and unearned premiums under a 
$7,000 contract of United States Government (convert¬ 
ed) Life Insurance. 
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The appellant, Hines, made an award pursuant to 
this judgment on September 24, 1936 and certified this 
to the appellant, Elliott, Acting Comptroller General 
of the United States (R. 15) for audit prior to making 
payment and Elliott returned it to the Appellant Hines 
for reconsideration of certain alleged set-offs against 
the judgment (R. 15-16 and 20). Upon such recon¬ 
sideration, the Appellant Hines made a new award 
setting off against the said judgment alleged claims of 
set-offs by reason of alleged overpayments of compen¬ 
sation, and forfeiture of compensation alleged to have 
been made by the veteran Cathcard in an amount in 
excess of the amount due on the judgment, and there¬ 
after certified the said account to the Treasury De¬ 
partment (R. 10). 

It is appellee’s position that it was appellants’ duty 
to first establish the alleged debt of the United States 
by court action instead of by mere administrative de¬ 
termination before a set-off against this final judg¬ 
ment could be legally asserted. 

The United States, in its defense to the suit on the 
insurance contract upon which the appellee recovered 
final judgment made no attempt to set-off against the 
insured the amount of the alleged claims and permit¬ 
ted final judgment to be entered against the United 
States, although all of the facts relative to the alleged 
claims later attempted to be administratively set-off 
were contained in the possession of the government 
representatives all the time. These alleged claims for 
set-off have never been established by the judgment or 
order of any court of the United States, but the ap- 
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pedants, and each of them, are asserting that the ad¬ 
ministrative decision made by the appellants, both as 
to the law and fact, is binding and conclusive on the 
appellee, who has no redress, and that the court below 
had no authority to inquire into the merits or legality 
of the claims so set-off against the judgment but is 
bound by the decision of the appellants, no matter how 
arbitrarily, capriciously or contrary to law their de¬ 
cisions in the matter of the alleged set-offs may be. 

It is the contention of the appellee that under the ex¬ 
press provisions of law, a suit must be instituted be¬ 
fore the alleged claims can be set-off against the judg¬ 
ment. Appellee denies that insured Cathcard is in¬ 
debted to the United States in any amount whatsoever. 
Jt is contended that the alleged claims for a set-off 
are not legal claims and even if they were there is no 
authority at law upon which these appellants can now 
contend that their decisions in the matter of set-off 
are final and conclusive, and that unless and until these 
alleged set-offs are adjudicated in a suit filed to de¬ 
termine the legality of such alleged claims, it is the 
plain, ministerial duty of the appellants under the 
duties of their respective offices to pay this final judg¬ 
ment which was obtained against the United States in 
the United States District Court for the District of 
Nebraska. There is no question raised as to the validi¬ 
ty of the judgment, or is it contended that the United 
States District Court for the District of Nebraska had 
no authority to enter such a judgment. The said ap¬ 
pellants have not filed a suit on the alleged set-off 
claims and although the lower court offered to stay 
proceedings until such were instituted, they refused to 
bring such an action (R. 22-23). 
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Statutes Involved. 

The Act of Congress of March 3, 1875 (18 Stat. 481- 
31 U. S. C. A. 227), provides as follows: 

Offsets against judgments and claims against 
United States .—When any final judgment recover¬ 
ed against the United States or other claim duly 
allowed by legal authority, shall be presented to 
the Secretary of the Treasury for payment, and 
the plaintiff or claimant therein shall be indebted 
to the United States in any manner, whether as 
principal or surety, it shall be the duty of the 
Secretary to withhold payment of an amount of 
such judgment or claim equal to the debt thus due 
to the United States; and if such plaintiff or 
claimant assents to such set-off, and discharges 
his judgment or an amount thereof equal to said 
debt or claim, the Secretary shall execute a dis¬ 
charge of the debt due from the plaintiff to the 
United States. But if such plaintiff, or claimant, 
denies his indebtedness to the United States, or 
refuses to consent to the set-off, then the Secre¬ 
tary shall withhold payment of such further 
amount of such judgment, or claim, as in his opin¬ 
ion will be sufficient to cover all legal charges and 
costs in prosecuting the debt of the United States 
to final judgment. And if such debt is not already 
in suit, it shall be the duty of the Secretary to 
cause legal proceedings to be immediately com¬ 
menced to enforce the same, and to cause the same 
to be prosecuted to final judgment with all reason¬ 
able dispatch. And if in such action judgment 
shall be rendered against the United States, or 
the amount recovered for debt and costs shall be 
less than the amount so withheld as before pro¬ 
vided, the balance shall then be paid over to such 
plaintiff by such Secretary with 6 per centum in¬ 
terest thereon for the time it has been withheld 
from the plaintiff. 
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The Act ot‘ Congress oi' March 3, 1933 (31 U. S. C. 

A. 227), provides as follows: 

Offsets against judgments and claims against 
United States .—When any final judgment recov¬ 
ered against the United, States duly allowed by 
legal authority shall be presented to the Comp¬ 
troller General of the United States for pay¬ 
ment, and the plaintiff therein shall be indebted 
to the United States in any manner, whether as 
principal or surety, it shall be the duty of the 
Comptroller General of the United States* to with¬ 
hold payment of an amount of such judgment 
equal to the debt thus due to the United States; 
and if such plaintiff assents to such set-off, and 
discharges his judgment or an amount thereof 
equaMo said debt, the Comptroller General of 
the United States shall execute a discharge of 
the debt due from the plaintiff to the United 
States. But if such plaintiff denies his indebted¬ 
ness to the United States, or refuses to consent to 
the set-off, then the Comptroller General of the 
United States shall withhold payment of such 
further amount of such judgment, as in his opin¬ 
ion will be sufficient to cover all legal charges 
and costs in prosecuting the debt of the United 
States to final judgment. And if such debt is not 
already in suit, it shall be the duty of the Comp¬ 
troller General of the United States to cause legal 
proceedings to be immediately commenced to en¬ 
force the same, and to cause the same to be pros¬ 
ecuted to final judgment with all reasonable dis¬ 
patch. And if in such action judgment shall be 
rendered against the United States or the 
amount recovered for debt and costs shall be less 
than the amount so withheld as before provided, 
the balance shall then be paid over to such plain¬ 
tiff by such Comptroller General of the United 
States with 6 per centum interest thereon for the 
time it has been withheld from the plaintiff. 
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The Act of Congress approved December 21, 1893, 
c. 3, 28 Stat. 18, provides as fellows: 

Any pension granted to an applicant therefor un¬ 
der any law of the United States authorizing the 
granting and payment of pensions, on applica¬ 
tion made and adjudication upon, shall be deem¬ 
ed and held by all officers of the United States 
to be a vested right in the grantee to that extent 
that payment thereof shall not be withheld or 
suspended until, after due notice to the grantee of 
not less than thirty days, the Commissioner of 
Pensions, (1) after hearing all the evidence shall 
decide to annul, vacate, modify, or set aside the de¬ 
cision upon which such pension was granted. Such 
notice to grantee must contain a full and true 
statement of any charges or allegations upon 
which such decision granting such pension shall 
be sought to be in any manner disturbed or modi¬ 
fied. (Dec. 21, 1893, c. 3, 28 Stat. 18.) 

The World War Veterans’ Act, 1924, Title I, pro¬ 
vides : 

“Sec. 17. That all premiums paid on account 
of insurance converted under the provisions of 
Title III hereof shall be deposited and covered 
into the Treasury to the credit of the United 
States Government life insurance fund and shall 
be available for the payment of losses, dividends, 
refunds and other benefits provided for under 
such insurance, including such liabilities as shall 
have been or shall hereafter be reduced to judg¬ 
ment in a district court of the United States or 
in the Supreme Court of the District of Columbia. 
Payments from this fund shall be made upon and 
in accordance with awards by the director. * * *” 

The World War Veterans’ Act, 1924, Title I, pro¬ 
vides as follows: 


(1)—Cumulative Annual Pocket Part U. S. C. Annotated 1937, Sec. 56. 
states this should now read "Administrator of Veterans’ Affairs”. 
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“Sec. 22. That the compensation, insurance, 
and maintenance and support allowance payable 
under Titles II, 111, and IV, respectively shall 
not be assignable; shall not be subject to the 
claims of creditors of any person to whom an 
award is made under Titles 11, 111, or IV : and 
shall be exempt from all taxation: Prodded, 
That such compensation, insurance, and mainte¬ 
nance and support allowance shall be subject to 
any claims which the United States may have, 
under Titles II, III, IV, and V, against the per¬ 
son on whose account the compensation, insur¬ 
ance, or maintenance and support allowance is 
payable.’’ 

The World War Veterans' Act, 1924, Title I, as 
amended July 3, 1930, provides: 

“Sec. 6. That section 28 of the World War 
Veterans’ Act, 1924, as amended (section 453, 
title 38, United States Code), be hereby amended 
to read as follows: 

‘Sec. 28. There shall be no recovery of pay¬ 
ments from any person who, in the judgment of 
the director, is without fault on his part and 
where, in the judgment of the director, such re¬ 
covery would defeat the purpose of benefits other¬ 
wise authorized or would be against equity and 
good conscience. No disbursing officer shall be 
held liable for any amount paid by him to any 
person where the recovery of such amount is 
waived under this section. 

‘When under the provisions of this section the 
recovery of a payment made from the United 
States Government life insurance fund is waived, 
the United States Government life insurance fund 
shall be reimbursed for the amount involved from 
the current appropriation for military and naval 
insurance. 

‘This section, as amended, shall be deemed to 
be in effect as of June 7,1924.’ ” 
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Title 31, United States Code Annotated, paragraph 
71, provides: 

“Public accounts to be settled in General Ac¬ 
counting Office. All claims and demands what¬ 
ever by the government of the United States, or 
against it, and all accounts, whatever, in which 
the government of the United States is concerned, 
either as debtor or creditor shall be settled and 
adjusted in the General Accounting Office."' (RS 
Stat. 236, June 10, 1921, C. 18, par. 305, 42 Stat. 
24.) 

The World War Veterans’ Act, 1924, as amended 
March 14, 1925, Title V, provides: 

“Sec. 504. Any person who shall knowingly 
make or cause to be made, or conspire, combine, 
aid, or assist in, agree to, arrange for, or in any¬ 
wise procure the making or presentation of a false 
or fraudulent affidavit, declaration, certificate, 
statement, voucher, or paper or writing purport¬ 
ing to be such, concerning any claim or the ap¬ 
proval of any claim for compensation or main¬ 
tenance and support, allowance or the payment of 
any money, for himself or for any other person, 
under Titles II and IV hereof, shall forfeit all 
rights, claims, and benefits under said Titles and 
in addition to any and all other penalties imposed 
by law, shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of 
not more than $1,000 or imprisonment for not 
more than one year, or by both such fine and im¬ 
prisonment, for each such offense.” 
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BRIEF OF ARGUMENT. 

POINT ONE. 

When a plaintiff having a claim or judgment against 
the United States does not assent to an alleged set-off, 
unless such set-off is established by judgment in a suit 
instituted against him, there is no authority of law 
to withhold payment thereof. 

POINT TWO. 

The decision of the Administrator of Veterans’ Af¬ 
fairs was not final and conclusive so far as the set-off 
is concerned. 


POINT THREE. 

There was no fraud committed by the Veteran 
Cathcard entitling his compensation to be forfeited. 

POINT FOUR. 

The position taken by the Appellant Elliott in his 
brief is inconsistent with his own decisions. 

POINT FIVE. 

Mandamus is the proper remedy to compel the 
performance by an administrative officer of his plain 
ministerial duty plainly defined and required by law. 
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ARGUMENT. 

POINT ONE. 

When a plaintiff having a claim or judgment against 
the United States does not assent to an alleged set-off, 
unless such set-off is established by judgment in a suit 
instituted against him, there is no authority of law 
to withhold payment thereof. 

The appellants contend that the right of set-off ex¬ 
ists without a suit despite the provisions of the statute 
governing such matters. It is appellee’s contention, 
with which the lower Court agreed, that the statute 
enacted March 3, 1933, requiring the United States to 
institute suit in order to establish the alleged set-off 
is here controlling. 

Attention of this Honorable Court is specifically di¬ 
rected to the opinion of Mr. Justice Bailey of the Dis¬ 
trict Court (R. 22), who, in passing upon the above 
statute said: 

• * I think that the plain language of the stat¬ 
ute requires a suit to determine whether the 
United States is entitled to a set-off * * 

The judgment entered in appellee’s favor quotes 
from the opinion of Mr. Justice Bailey (R. 22-23) and 
recites: 

“* # * and the said respondents, and each of 
them, being advised in the premises, and having 
by their attorneys elected to stand upon their re¬ 
spective answers, and no motion for a stay of pro¬ 
ceedings having been filed by the respondents, and 
the said respondents and each of them personally 
and by their counsel having refused to commence 
a separate suit against the petitioner to recover 




the amount of the alleged set-off against the judg¬ 
ment obtained by the petitioner and the said re¬ 
spondents and each of them having severally re¬ 
fused to file an affirmative claim in this action as 
a set-off against the judgment obtained by the pe¬ 
titioner as indicated would be entertained by the 
Court in its memorandum opinion , it is, etc. * * 
(Italics supplied.) 

The appellants, anil each of them admit that there 
is no suit pending to adjudicate the amount of the al¬ 
leged set-off against tin* judgment, but each of them 
have severally refused to file such a suit in direct de¬ 
fiance of the very terms of the statute. 


The award under the judgment is made pursuant to 
the provisions of Section 17 of the World War Vet¬ 
erans Act which provides that payment of judgments 
may be made from converted insurance premium ac¬ 
counts and that the same shall be made in accordance 
with awards by the Director. The Director is the 


Appellant Hines, as Administrator of Veterans Af¬ 
fairs. We assume this Court has the right to take ju¬ 
dicial notice of the administration of governmental 
affairs. Under established administrative practise 
from the time that judgments were first obtained on 
war risk insurance contracts it has been the general 


'practise and custom to submit certified copies of judg¬ 
ments obtained on war risk insurance and converted 


insurance contracts to the Veterans Administration 


and if no appeal was taken from such judgments, or if 
they were affirmed on appeal, the employees of the 
Veterans Administration prepared an award under 
the judgment, and before paying the same submitted 
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the award to the office of the Comptroller General for 
approval. When the approval of the Comptroller 
General was obtained, the award was forwarded to the 
Treasury Department for payment. This long ad¬ 
ministrative practise has continued uniformly, is now 
being followed by the appellants in the payment of all 
judgments on insurance contracts and was followed in 
the instant case. In fact, in many cases, judgments 
were submitted to the Comptroller General and were 
returned for amendments and revision after his re¬ 
view. 

An established usage constitutes the common law of 
an administrative department and fixes the duties of 
those engaged in its activities. United States v. 
Bird sail. 233 U. S. 223, 58 L. ed. 930. 

The Appellant Elliott admits (R. 10(g)) that he 
acted pursuant to the statutory authority of the Act 
of June 10, 1921, supra. 

POINT TWO. 

The decision of the Administrator of Veterans’ Af¬ 
fairs was not final and conclusive as far as the set-off 
is concerned. 

The appellee denies that the insured James S. 
Cathcard is indebted to the government in any amount 
whatsoever. Xot only does the terms of the Statute 
permitting a set-off against a judgment bar such a set¬ 
off without the United States obtaining a judgment 
therefor, but the claims of set-off have no legal foun¬ 
dation. 
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It must be borne in mind that the veteran Cathcard 
had filed a claim for compensation on account of dis¬ 
abilities incurred in line of duty during the period of 
his enlistment in the army during the World War. 
Compensation thus paid was not a gratuity nor a pen¬ 
sion, it was patterned after the Workmen’s Compen¬ 
sation Act, which is contractual in character. The 
original War Risk Insurance Act, enacted on October 
6, 1917, was in full force when the veteran Cathcard 
enlisted in the service. The provisions of that Act, 
in so far as they applied to the veteran Cathcard who 
enlisted on May 9, 1918, were contractual in nature. 
He was to be paid for disabilities occurring only in 
line of duty during his military service. The word 
“compensation” as used in the original act was pur¬ 
posely used for the express purpose of making such 
compensation analogous to the Workmen’s Compen¬ 
sation Acts. (See remarks of Judge Mack author of 
the original bill Regulations and Procedure U. S. Vet¬ 
erans Bureau, Part 2, page 1253, as set forth in the 
Appendix hereof.) 

Therefore, the relations of the veteran Cathcard and 
the United States government as far as compensation 
are concerned, would seem to be of contractual char¬ 
acter. 

71 C. J. 239, para. 13. 

We are not here attacking the constitutionality of 
the Act of March 20, 1933 (Public 2, 73rd Congress) 
repealing these contractual rights of claimants. The 
question has never been tested by a direct suit but we 
desire to bring this to the attention of the Court for 
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the reason that any prohibition against the payment 
of compensation for a disability held to be actually 
incurred in military service during the World War 
should be strictly construed. 

The record will show that after Cathcard filed his 
claim for compensation on April 20,1920, he was rated 
for compensation purposes as having a disability in¬ 
curred in military service to wit: tuberculosis (R. 17). 
That upon this basis he was awarded compensation. 
There can be no question that he was entitled to pay¬ 
ment of compensation for his war incurred disability 
under the War Risk Insurance and other Acts, and 
that the payments which were made to him were law¬ 
ful payments save and except for the time that he was 
actually in receipt of service pay. At no time was 
Cathcard actually in receipt of service pay. 

There is no provision of the statute which provides 
that a person in military service or technically in the 
military service cannot receive compensation especial¬ 
ly for disabilities directly incurred in the service as the 
veteran Cathcard’s disabilities are admittedly so re¬ 
ceived. The statute (43 Stat. 623) reads: 

Sec. 212 , World War Veterans Act 1924 as amended: 

“provided further that compensation under this 
Title shall not be paid while the person is in re¬ 
ceipt of active service or retirement pay. This 
proviso to be effective as of April 6,1917.” (Ital¬ 
ics supplied.) 

The record shows that the veteran Cathcard is pre¬ 
sumed to have enlisted in the military service on Au¬ 
gust 30, 1920, deserted 14 days later on September 14, 
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1920, and was “apprehended” on April 19, 1926, and 
discharged for desertion and physical unfitness (R. 
17). 

Appellants do not plead that Cathcard was “in re¬ 
ceipt of active service pay” as set forth in 42 Stat. 
623, quoted al>ove, indeed, under the Army Regula¬ 
tions a person in desertion is not entitled to “active 
service pay.” 

Section 132 of the United States Army Regulations 
provides in part as follows: 

“An enlisted man who absents himself from his 
post or company without authority will forfeit 
all pay and allowance thereafter accruing until 
the date of his return to military control * * 

Section 1373 of the Army Regulations provides in 
part as follows: 

“Every deserter forfeits all pay and allowances 
due at the date of desertion * * 

Section 1348 of the Army Regulations reads in part 
as follows: 

“Both deposits and interest will be forfeited by 
desertion. * * 

When judicial notice is taken of the Army regula¬ 
tions which require the payment to soldiers at the end 
of a month Cathcard was never entitled to receive any 
“active” service pay during the years which he w~as 
rightfully entitled to compensation for his war disa¬ 
bilities, to-wit, September 14, 1920 to April 19, 1926. 

The form 526 (application for compensation deter¬ 
mined by regulation of the Veterans Administration) 
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contains only one question asked as to the applicant’s 
enlistment, and that one pertains to the period of en¬ 
listment during the World War for which compensa¬ 
tion for service connected disabilities was payable 
under the World War Veterans Acts. 

There was and could be no intent upon the part of 
the veteran Cathcard to conceal his second enlistment, 
he was not, under the Bureau’s regulations or blanks 
furnished for compensation for a war disability re¬ 
quired to make any answer as to this second enlist¬ 
ment and it is a matter of common knowledge that 
the War Department furnished the Veterans Bureau 
and the Veterans Administration with full informa¬ 
tion as to the periods of enlistment of any applicant, 
and that the applicant does not purport to ask the 
War Department for this information, but a special 
division of the Veterans Administration is set up for 
the very purpose of obtaining this information which 
is not furnished to the applicant for compensation. 

The record shows that the amount of the alleged 
overpayment made to the veteran Cathcard was 
waived by the Committee on Recoveries (R. 18), al¬ 
though, this finding was afterwards reversed. How¬ 
ever, the reversal was without notice to the veteran 
Cathcard, and was a decision of an administrative 
Board acting on ex parte evidence in conflict with the 
rule laid down by the Supreme Court of the United 
States in the recent case of Morgan vs. United States 
and the Secretary of Agriculture , 82 Law. ed. 757, re¬ 
viewing the law and the proper procedure of Admin¬ 
istrative Boards. 
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In the case of Morgan vs. United States, 82 Law ed. 
757, at pages 758 and 759, that Court said: 

“The vast expansion of this held of administra¬ 
tive regulation in response to the pressure of so¬ 
cial needs is made possible under our system by 
adherence to the basic principles that the legis¬ 
lature shall appropriately determine the stand¬ 
ards of administrative action and that in admin¬ 
istrative proceedings of a quasi-judicial charac¬ 
ter the liberty and property of the citizen shall be 
protected by the rudimentary requirements of fair 
play. These demand ‘a fair and open hearing,’ 
* * * essential alike to the legal validity of the 
administrative regulation and to the maintenance 
of public confidence in the value and soundness 
of this important governmental process.” 

In the briefs filed by the appellants, insistence is 
placed upon the provisions of the law to the effect that 
the decision of the Administrator of Veterans Affairs 
is final and conclusive. 

The Act of July 3, 1930, Public 522, 71st Congress, 
38 U. S. C. A. 426, provides: 

“Sec. 5.—The director, subject to the general di¬ 
rection of the President, shall administer, exe¬ 
cute, and enforce the provisions of this Act, and 
for that purpose shall have full power and au¬ 
thority to make rules and regulations, not incon¬ 
sistent with the provisions of this Act, which are 
necessary or appropriate to carry out its pur¬ 
poses, and shall decide all questions arising under 
this Act; and all decisions of questions of fact 
and law affecting any claimant to the benefits of 
Titles II, III, or IV of this Act shall be conclu¬ 
sive except as otherwise provided herein.” (Ital¬ 
ics supplied.) 
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Particular attention of this Court is directed to the 
fact that the decision of the Director is conclusive 
only as to all questions of fact and law affecting any 
claimant to the benefits of Titles II, III, and IV of 
the World War Veterans Act. 

The World War Veterans Act is divided into six 
parts. The final decisions of the Director are limited 
to only cases arising under Titles II, III, IV. The 
question of waiver of payments made to a claimant 
is contained in Section 28 of Title I, and the right to 
forfeit compensation is contained in Title V. So that 
both questions arising on the alleged set-off in this 
case arise under Titles of the Act in which the deci¬ 
sion of the Director is not final and conclusive. 

The appellant Elliott has not only recognized as 
late as June 29,1938 that the decisions of the appellant 
Hines under Titles I and V of the World War Vet¬ 
erans Act, 1924, as amended were not final and con¬ 
clusive, but he actually advised the appellant Hines 
to this effect in an official decision bearing number 
A-95 282. This decision, for the convenience of the 
Court is set forth verbatim in the Appendix to this 
brief. 

This decision related to the construction of the pro¬ 
visions of Sections 19 and 500 of the World War Vet¬ 
erans Act, 1924, as amended, as affected by Section 
5 of the same Act, which latter Section made the deci¬ 
sions of the appellant Hines conclusive upon questions 
of fact and law. Section 19 of said Act, like Sections 
22 and 28, here under consideration, is contained in 
Title I of said Act; and Section 500 relating to judg- 
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rnents, like Section 504, authorizing forfeitures, which 
latter Section is here under consideration, is found in 
Title V of said Act. In the instant case, the Order 
heroin appealed from was entered on May 9, 1938. 
From this official decision of the appellant Elliott, 
it is significant to note that on May 25, 1938 (fourteen 
days after the Court entered its order in the instant 
case) the appellant Hines addressed an official com¬ 
munication to the appellant Elliott questioning the 
authority of the appellant Elliott to audit judgments 
entered against the United States on war risk insur¬ 
ance contracts filed pursuant to the provisions of Sec¬ 
tion 19, Title I of the World War Veterans Act, 1924, 
as amended, by the Act of July 3, 1930, 40 Stat: 992 in 
the case of one Jesse McCampbell Reed, apparently 
taking the position that Section 5 of said Act made 
the decision of the appellant Hines final and conclu¬ 
sive in such matters. 

It will appear from the official decision of the appel¬ 
lant Elliott that the appellant Hines in his submission 
of the question, quoted extensively from the plead¬ 
ings and brief filed by the appellant Elliott in the Court 
below in the instant case. This decision of the appel¬ 
lant Elliott shows the inconsistency of the position 
taken by the appellant Elliott in the actual operation 
of his office and the position taken by him in the in¬ 
stant case in the Court below upon the same question of 
law. The submission of the appellant Hines of this 
question to the appellant Elliott referred to decision 
of the appellant Elliott dated July 6, 1937, A-27 645, 
17 Comp. Gen. 4, which decision stated: 

“Section 500 of the statute containing the author¬ 
ity for fixing and paying attorneys’ fees in title 
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V of the act, and section 19 of the statute contain¬ 
ing the authority for the litigation involving war 
risk insurance policies is in title I of the act. The 
decisions of the Administrator of Veterans’ Af¬ 
fairs which are made final and conclusive by sec¬ 
tion 5 of the statute, supra , are those ‘affecting 
any claimant to the benefits of titles II, III or IV 
of this act." Since a claim for attorneys’ fees in 
a situation such as here involved is based upon a 
court judgment or decree as distinguished from a 
determination by the Administrator of Veterans’ 
Affairs, and further, since such claim arises under 
titles I and V of the act, as distinguished from 
titles II, III or IV of the act, there is consider¬ 
able room for doubt whether your determination 
in this matter would be final and conclusive, as 
seems to have been assumed by you in the second 
paragraph of your letter.” 

The position of the appellant Elliott taken in his 
decisions of June 29, 1938 and July 6, 1937 fully sus¬ 
tains the position of the appellee in the instant case. 

The Acting Comptroller General in his brief, makes 
much of the provisions of Section 5 of the Act of 
March 20, 1933 and cites cases mentioning that Act. 
All of this argument is beside the question presented in 
this appeal. The Act of March 20, 1933 is not here 
applicable because the determinations and findings of 
fact made by the Administrator of Veterans’ Affairs 
were made prior to March 20, 1933. Appellant Hines 
in Paragraph 13 of his answer filed herein (R. 14) 
states that the matter of waiving recovery of the 
payments of compensation was considered on Novem¬ 
ber 24, 1928 which was over four years before the so- 
called “Economy Act” was enacted into law on March 
20, 1933; and the action of the Committee on Recov- 
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eries in forfeiting 1 benefits in this case was made on 
February 25, 1932, (R. 17-18-19). Furthermore, the 
determination ot non-entitlement was based according 
to the allegations of Paragraph 13 of appellant Hines ’ 
answer, (R. 14) upon the provisions of Section 312 of 
the World W’ar Veterans Act, which law r was enacted 
on October 6, 1917 (40 Stat. 613). 

The Administrator of Veterans’ Affairs admitted 
in his briefs filed in the Court below that there was no 
decision made under the provisions of Section 5, of the 
so-called Economy Act (Public No. 2, 73rd Congress, 
38 U. S. C. A. 705) and in fact, no decision was made 
under the Economy Act because in this case the whole 
question of law falling under the provisions of the 
War Risk Insurance and W^orld W 7 ar Veterans’ Acts, 
and the other statutes relating to the set-offs against 
judgments and the duties of the Comptroller General 
as fixed by statute. 

POINT THREE. 

There was no fraud committed by the Veteran 
Cathcard entitling his compensation to be forfeited. 

Section 504 of the World War Veterans’ Act, 1924, 
(Public 242, 68th Congress) contained in Title V of 
said Act provides as follows: 

“Any person who shall knowingly make or cause 
to be made, or conspire, combine, aid, or assist in, 
agree to, arrange for, or in any wise procure the 
making or presentation of a false or fraudulent 
affidavit, declaration, certificate, statement, vouch¬ 
er, or paper, or writing, purporting to be such, 
concerning any claim or the approval of any claim 
for compensation or maintenance and support al- 
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lowance, or the payment of any money, for him¬ 
self or for any other person, under Titles II or 
IV, hereof, shall forfeit all rights, claims, and 
benefits under said Title, and, in addition to any 
and all other penalties imposed by law, shall be 
guilty of a misdemeanor and upon conviction 
thereof shall be punished by fine of not more than 
$1,000 or imprisonment for not more than one 
year, or by both such fine and imprisonment, for 
each such offense. ’ ’ 

It will be observed that Section 504, above quoted, 
does not apply to a forfeiture for any matter occur¬ 
ring before a Committee on Recoveries and Forfeiture. 

It is to be noted that this provides a penalty for the 
presentation of a false and fraudulent claim for com¬ 
pensation and vocational training benefits. There was 
no provision in the original War Risk Insurance Act 
providing for the forfeiture of compensation. The 
first amendment covering this point was enacted on 
August 9, 1921. 

There was no provision enacted for the forfeiture 
of vocational training until March 4, 1925, when sec¬ 
tion 504 was amended. 

The terms of the statute relate to any claim or the 
approval of any claim for compensation or mainte¬ 
nance and support allowance, or the payment of any 
money for himself, or any other person under Titles 
II and IV hereof. 

Title II relates to compensation. Title IV relates 
to vocational training which was training given to dis¬ 
abled veterans. 
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This is a penal statute and must be strictly con¬ 
strued. The penalty cannot be invoked unless the 
fraudulent act falls clearly within its provisions. Con¬ 
gress obviously did not make the Director’s decision 
under this provision final and conclusive for the rea¬ 
son that it did invoke a forfeiture. It gave the Di¬ 
rector the right to decide the fact, but nowhere in the 
law did it make his decision final and conclusive. 

The attention of the Court is directed to the fact 
that the alleged forfeiture of Cathcard’s compensa¬ 
tion is based on alleged fraud in connection with a 
hearing before the Committee on Recoveries which 
considered the question of overpayment of compen¬ 
sation. This was not a claim for compensation. It 
related to compensation which has already been paid 
to the veteran Cathcard. It was not a claim arising 
under Titles II nd IV of the Act. The jurisdiction of 
the Committee on Recoveries is covered under Title 
I of the Act, and there again Congress did not make 
the decision of the Director final and conclusive. 

The Veterans’ Administration might just as well 
have found that Cathcard committed a larceny of gov¬ 
ernment property while in a government hospital and 
then declared a forfeiture of his compensation for 
that act. Even though Cathcard did commit an of¬ 
fense, which is denied, such alleged offense for which 
his compensation was forfeited was not a violation of 
the provisions of Section 504, as a matter of law. 

The administrative action taken by the Veterans 
Administration after the Committee on Recoveries 
forfeited benefits in this case on February 25, 1932, 
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was clearly not in accord with the decision of that 
Committee but was contrary thereto. The alleged 
overpayment in this case of $7,091.61 is predicated 
upon a forfeiture effective August 29, 1920 (R. 12). 
The decision of the Committee on Forfeitures, how¬ 
ever (R. 19), is not by its terms retroactive in ef¬ 
fect to August 29, 1920, as that decision states: 

“* # # It is therefore the decision of this Com¬ 
mittee that James S. Cathcard has violated the 
provisions of Section 504 of the World War Vet¬ 
erans’ Act, and consequently he has forfeited all 
rights, claims and benefits under Titles II and IV 
of the World War Veterans’ Act, as amended, and 
is not entitled to further benefits from this Bureau 
under said Titles.” 

Appellant Hines on page 48 of his brief admits that 
the effective date of the forfeiture in this case was Oc¬ 
tober 5, 1926, and pleads (R. 15) that on October 5, 
1926, Cathcard perpetrated a fraud. Certainly, the 
alleged forfeiture under no conception of the law and 
facts and Committee on Recoveries and Forfeitures’ 
decision could be effective prior to October 5, 1926, 
that date which was the alleged date the alleged act 
of fraud occurred. 

Therefore, clearly the statement set forth in Ex¬ 
hibit A to appellant Elliott’s answer (R. 12) showing 
a discontinuance of payments effective August 29, 
1920, is clearly erroneous. Consequently, the only pos¬ 
sible overpayment that could exist in this case would 
be compensation from the period October 5, 1926, to 
November 30, 1928, the date compensation benefits 
were terminated. 
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The action of the Committee on Recoveries and For¬ 
feitures taken on February 25, 1932 (R. 17) was more 
than five years after the alleged offense was committed 
and hence void under the following provisions of law. 

28 U. S . C. A. Paragraph 791, Penalties and For¬ 
feitures, Under Laws of the United States, pro¬ 
vides : 

“No suit or prosecution for any penalty or for¬ 
feiture, pecuniary or otherwise, accruing under 
the laws of the United States, shall be maintained, 
except in cases where it is otherwise specially pro¬ 
vided, unless the same is commenced within five 
years from the time when the penalty or for¬ 
feiture accrued. Provided, that the person of the 
offender or the property liable for such penalty or 
forfeiture shall within the same period, be found 
within the United States; so that the proper pro¬ 
cess therefor may be instituted and served against 
such person or property.” (R. S. 1047.) 

The word prosecution includes a civil proceedings to 
enforce a penalty. 

La France v. United States, 37 Fed. (2d) 269, 
affirmed 75 L. ed. 551, 282 U. S. 568. 

Therefore under the plain language of the statute 
the alleged offense was barred by the statute of limi¬ 
tations when the Committee on Recoveries acted on the 
matter and declared a forfeiture. 

The decision of the Committee on Recoveries and 
Forfeitures being a nullity upon its face, the veteran 
Cathcard is unquestionably entitled to compensation 
under the World War Veterans’ Act, even though his 
tuberculosis be arrested. The minimum payment for 
his war disabilities would be $50.00 a month. The 
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Court will therefore see that the government owes 
the veteran a substantial sum in excess of all alleged 
claims which the government might have, even consid¬ 
ering the validity of such claims. 

The Supreme Court of the United States has ruled 
several times on forfeitures. 

In the case of Regal Drug Company vs. War dell, 260 
U. S. 386, 67 L. ed. 318, the Supreme Court held that 
the Commissioner of Internal Revenue was not em¬ 
powered to impose a penalty without notice and hear¬ 
ing. 

The Supreme Court in this case said: 

“We took pains to say that evidence of crime is 
essential to assessment under section 35 (Prohibi¬ 
tion Act) and that we could not concede in the 
absence of language admitting of no other con¬ 
struction, that Congress intended that penalties 
for crime should be enforced through the secret 
findings and summary action of executive of¬ 
ficer. ” 

The decision of the Committee on Recoveries and 
Forfeitures shows upon its face that there was no no¬ 
tice given to the veteran Cathcard before his compen¬ 
sation was forfeited. 

The appellants may argue that the compensation 
awarded to Cathcard is a pension and therefore he 
had no property right but the law creates a vested 
right in a pension claim and requires notice to a claim¬ 
ant before it may be forfeited. 

Paragraph 56 of Title 38 United States Code An¬ 
notated provides as follows: 
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“Par. 56. Same; notice and hearing. 

Any pension granted to any applicant therefor 
under any law of the United States authorizing 
the granting and payment of pensions, on appli¬ 
cation made and adjudication upon, shall be 
deemed and held by all officers of the United 
States to be a vested right in the grantee to that 
extent that payment thereof shall not be withheld 
or suspended, until, after due notice to the 
grantee of not less than thirty days, the Commis¬ 
sioner of Pensions, after hearing all the evidence 
shall decide to annul, vacate, modify, or set aside 
the decision upon which such pension was granted. 
Such notice to grantee must contain a full and 
true statement of any charges or allegations upon 
which such decision granting such pension shall 
be sought to be in any manner disturbed or modi¬ 
fied. (Dec. 21, 1893, c. 3, 28 Stat. 18.) ” 

This statute was enacted after the Court of Claims 
had held that a penalty of forfeiture could be invoked 
without notice. 

Harrison vs. United States, 20 Ct. Claims 122. 

If the contention of the appellants is correct that 
the decision of the Administrator of Veterans Affairs 
is final and conclusive and that the Courts have no 
jurisdiction in the matter it would seem that they 
would have the right to seize the property of the in¬ 
sured at any place it might be found and proceed 
without order of Court to sell it to satisfy the claims 
of the government. 

The Court will note that the decision of the Com¬ 
mittee on Recoveries and Forfeiture was made with¬ 
out notice to the insured, Cathcard, and at an ex parte 
hearing (R. 17). 












29 


The Supreme Court held that this practice was un¬ 
lawful and a denial of due process in the case of Regal 
Drug Corporation vs. Wardell, Collector, Supra. The 
rule as to the procedure by administrative bodies so 
far as due process is concerned is discussed at length 
in the recent case of Morgan vs. United States and 
Secretary of Agriculture , 82 L. Ed. 757. 

The case of Mroch v. United States, 88 Fed. (2d) 
888, relied upon by the appellants is not in point. In 
that case suit was brought by the administratrix of 
the estate of a deceased insured under a government 
insurance policy to recover a set-off against an insur¬ 
ance claim. The Court held that a part of the set-off 
made by the Veterans Administration was proper and 
that a part of the amount was not proper. Judgment 
was reversed with directions to enter judgment for 
the amount which the Court held to be a proper set¬ 
off. 

The Court held that there was a set-off against the 
plaintiff in the amount of only $807.08 whereas the 
Veterans Administration had set-off the sum of 
$2,487.42. If the decision of the Veterans Administra¬ 
tion had been final and conclusive the case would have 
been reversed with instructions to set-off the entire 
amount. The Circuit Court of Appeals examined the 
validity of the set-offs against the plaintiff and stated 
in reference to the amount of $807.08 which was held 
to be proper set-off. 

“This amount is not in controversy and should 
have been allowed as a set-off.” 
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This case supports the contention of the appellee be¬ 
cause it recognizes the right of the Court to examine 
the validity of the set-off against the judgment ob¬ 
tained. 

The Circuit Court’s reference to the Act of March 
20, 1933, has no application to this case. The appel¬ 
lant Hines has already admitted in the District Court 
that no decision was made under the Act of March 20, 
1933 (38 U. S. C. A. 705). 

The finality of the appellant Hines’ decisions under 
38 U. S. C. A. 705 is limited to decisions arising under 
the Title of that Act with which we are in no-wise 
concerned in this case. 

POINT FOUR. 

The position taken by the Appellant Elliott in his 
brief is inconsistent with his own decisions. 

The appellant Elliott asserts on page 41 of his brief 
as follows: 

“The submission of the voucher in the instant 
case to the General Accounting Office for audit 
before payment was pursuant to an existing 
agreement between the General Accounting Of¬ 
fice and the Veterans Administration under which 
agreement certain classes of vouchers were to be 
submitted to the General Accounting Office for 
audit in advance of payment—and not by virtue of 
the amended 1875 statute and the 1904 stat¬ 
ute. # # *” 

In a decision to the Administrator of Veterans’ Af¬ 
fairs, dated June 29, 1938, which is printed in full in 
the Appendix, the Appellant Elliott said: 
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‘‘This office has taken the position in this and all 
other judgment cases that this office is authorized 
and required to determine in the audit whether 
the payment proposed to be made by the Veter¬ 
ans’ Administration is strictly in accordance with 
the terms of the judgment. See, for instance, ac¬ 
tion taken by the Veterans’ Administration 
amending awards after audit action by this office 
in the cases of Moses Alex. Dickson, C-600299; 
Eugene C. McAuliffe, C-382412; Stanley J. Pat- 
ryas, C-1,195,204; and John C. Tapp, C-1,114,390.” 

It is, therefore, to be noted that in the brief filed by 
the Appellant Elliott he takes a position contrary to 
his own decision in the matter. Furthermore, in the 
decision to the Administrator of Veterans’ Affairs of 
June 29, 1938, he points out as clearly as counsel has 
tried to do to the Court in this case that under Section 
5 of the Act of July 3,1930, 46 Stat. 991, the decisions 
of the Administrator of Veterans’ Affairs are only 
made final and conclusive as to matters affecting any 
claimant to the benefits of Titles II, III or IV of the 
Act. Again his position as stated in his brief con¬ 
flicts with the decisions of his office. We agree with 
the Appellant Elliott that there must be an audit of 
Court judgments and in fact the appellee here is only 
attempting to compel the Appellant Elliott to carry 
out the duties imposed upon him by law, which duties 
he admits in his decision of June 29, 1938, his office 
must perform. 
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POINT FIVE. 

Mandamus is the proper remedy to compel the 
performance by an administrative officer of his plain 
ministerial duty plainly defined and required by law. 

The law is well settled that where an administra¬ 
tive officer has a plain ministerial duty to perform he 
may be required to perform that duty by mandamus. 

United States ex rel. Todd v. Gongwer, 37 
App. D. C. 555. 

Roberts v. United States ex rel. Valentine , 
176 U. S. 221, 44 L. ed. 443. 

United States ex rel. Miller v. Raum , 135 U. 
S. 200, 34 L. ed. 105. 

United States ex rel. Dunlap v. Black, 128 U. 
S. 40, 32 L. ed. 354. 

Mandamus lies to compel performance by a public 
officer of a duty made ministerial by the provisions of 
a statute, although the language of the statute re¬ 
quires in some degree a construction of it by the of¬ 
ficer. 

Work v. United States ex rel. MacAlester, 262 
U. S. 200, 67 L. ed. 949. 

Mandamus is the proper remedy to compel the per¬ 
formance of a purely ministerial act. 

Miguel v. McCarl, 291 U. S. 442, 78 L. ed. 901. 

In the case of McCarl , et al. v. Wylly , 5 Fed. (2d) 
964, the Comptroller General claimed the right to col¬ 
lect by way of set-off alleged overpayments previously 
made to naval officers for the support of their de¬ 
pendents. 
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The United States Circuit Court of Appeals for the 
First Circuit in commenting upon this contention 
said: 

“To sustain this view would manifestly make the 
Comptroller General, judge, jury, and deputy 
marshal armed with an execution in behalf of the 
United States. To withhold salaries would or 
might cripple the naval and army services. No 
such power is vested in any government official. 
All questions here involved are really determined 
by the Supreme Court in Smith v. Jackson, 246 
U. S. 388, 38 S. Ct. 353, 62 L. ed. 788 affirming as 
did the Circuit Court of Appeals (241 Fed. 747, 
750, 154 C. C. A. 499).“ 

The appellants are here claiming the same rights 
which the Comptroller General did in the case of Mc- 
Carl, et al. v. Wylly, su^rra. 

It was said by Mr. Justice Parker of the United 
States Circuit Court of Appeals for the Fourth Cir¬ 
cuit in the case of Smith v. United States, 57 Fed. (2d) 
998, 999: 

“* * • petitioner is right in his contention 
that the award of the Veterans’ Bureau fixed and 
determined the right of his ward to compensation, 
so that no displ^tion remained in the Director to 
withhold payment, as to which we express no 
opinion, his remedy manifestly was not a suit 
against/fhe United States to adjudicate a liabil¬ 
ity which had already been determined, but a suit 
agaihst the Director of the Veterans’ Bureau for 
a writ of mandamus to require him to perform his 
duty with respect thereto. * # * The remedy of 
ifte party entitled is mandamus to require the of- 
ficer charged with the duty of making payment to 
him to discharge the duty. U. S. ex rel. Dunlap v. 
Black, 128 U. S. 40, 9 S. Ct. 12, 32 L. ed. 354; De¬ 
catur v. Paulding , 14 Pet. 497, 10 L. ed. 559, 609; 
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Kendall v. U. S., 12 Pet. 524, 9 L. ed. 1181; Mar- 
bury v . Madison, 1 Cranch, 137, 2 L. ed. 60; Par¬ 
ish v. MacVeagh, 214 U. S. 124, 29 S. Ct. 556, 53 
L. ed. 936.” 

Conclusion. 

For the reasons herein stated judgment in this case 
should be affirmed. 

Respectfully submitted, 

C. L. DAWSON, 

WARREN E. MILLER, 
Attorneys for Appellee. 
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APPENDIX. 

Remarks of Honorable Julian Mack, author of the 
original War Risk Insurance Act enacted on October 
6, 1917, as shown by the published Regulations and 
Procedure of the United States Veterans’ Bureau 
(Vol. II, page 1253). 

Compensation. 

“Now, the question of compensation. Compen¬ 
sation is very much like the present pensions, ex¬ 
cept in the fundamental underlying thought. The 
pension, especially the service pension, has been 
regarded by many as a gratuity. This Bill is 
based on the analogy of the Workmen’s Compen¬ 
sation Act. If a civil employee is injured or dies 
in and through his service, the United States or 
any other employer pays compensation to him or 
to his family for disability or death; similarly the 
military employee ought to get it. * * * 

Congress put in one further provision borrowed 
from the pension laws. It destroys the harmony 
and symmetry of the bill; but those of you who 
are injured will care very little for the harmony 
and symmetry of the bill as against the increased 
compensation that it is going to give you.” 

COMPTROLLER GENERAL OF THE 
UNITED STATES 
Washington 

A-95282 June 29, 1938 

Administrator of Veterans’ Affairs, 

Veterans’ Administration. 

Sir: 

Your letter of May 25, 1938, questions the authority 
of this office in determining in the audit the propriety 
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of payments proposed to be made by the Veterans’ 
Administration of judgments entered against the 
United States in cases of suits on war risk insurance 
contracts filed pursuant to the provisions of section 
19 of the World War Veterans* Act 1924, as amended 
by the act of July 3, 1930, 46 Stat. 992. 

The particular case presented is that of Jesse Mc- 
Campbell Reed, XC-223,368, in which this office re¬ 
turned to the Veterans’ Administration without cer¬ 
tification for payment the administrative award of at¬ 
torneys’ fees on installments of insurance due and 
payable to the death beneficiary after the death of the 
insured. The essential facts in that case appear to be 
as follows: 

Upon denial by the Veterans’ Administration of a 
claim filed by the veteran for permanent total disability 
benefits under the disability provisions of the policy, 
the veteran, on October 29, 1932, filed suit under the 
provisions of section 19 of the World War Veterans’ 
Act, 1924, as amended, claiming such benefits from 
August 1930. By judgment entered December 18,1933, 
in the District Court of the United States for the 
Southern District of Alabama, Southern Division, the 
veteran was declared permanently and totally dis¬ 
abled from and after November 4,1930, and was award¬ 
ed permanent and total disability benefits of $57.50 
monthly from that day, together with the sum of 
$1280 for unearned premiums paid on the converted 
insurance at the rate of $33.70 per month from the 
date of disability, November 4, 1930, through Feb¬ 
ruary 1934. The attorneys for the veteran, H. H. 
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McKee and B. F. McMillan, were awarded by the 
judgment attorneys’ fees as follows: 

“It is therefore ORDERED, ADJUDGED AND 
DECREED that ten per centum of the amount of 
this judgment and ten per centum of all future 
installments paid to the plaintiff because of and 
as a result of this judgment are reasonable at¬ 
torneys ’ fees to be allowed said H. H. McKee and 
B. F. McMillan as attorneys of record for the 
plaintiff herein, said attorneys’ fees to be deduct¬ 
ed by the Veterans’ Administration out of the 
payments to be made to plaintiff under this judg¬ 
ment and payments to be made to the plaintiff in 
future installments, and to be paid by said Vet¬ 
erans’ Administration to said H. H. McKee and 
B. F. McMillan, attorneys of record, as provided 
by law.” 

The veteran died September 20, 1937, after having re¬ 
ceived payment of 83 monthly installments of $57.50 
and the $1280 premium refund, making a total of 
$6,052.50 of which 10 per centum or $605.25 has been 
paid to the attorneys as provided by the judgment. 
Under the terms of the policy the remaining unpaid 
insurance was payable to the designated beneficiary 
in monthly installments of $34.43, and it is in connec¬ 
tion with the payment of these installments that a 
question of the propriety of a deduction therefrom of 
10 per centum for attorneys’ fees and the payment of 
that amount to the attorneys has arisen. 

This office has taken the position in this and all 
other judgment cases that this office is authorized and 
required to determine in the audit whether the pay¬ 
ment proposed to be made by the Veterans’ Adminis¬ 
tration is strictly in accordance with the terms of the 
judgment. See, for instance, action taken by the 
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Veterans' Administration amending awards after 
audit action by this office in the cases of Moses Alex . 
Dickson, C-600299; Eugene C. McAuliife, C-382412; 
Stanley J. Patrvas, C-1,195,204; and John C. Tapp, 
C-l,114,390. 

In the particular case here involved the veterans’ 
insurance policy was in full force and effect at the 
time the veteran filed suit for permanent total dis¬ 
ability benefits, he having paid premiums on the pol¬ 
icy continuously from the date of conversion Decem¬ 
ber 1, 1922, through February 1934, which was subse¬ 
quent to the date the judgment was entered. The suit 
did not involve the validity of the insurance and did 
not affect the existence or life of the insurance policy. 
The only question before the court was with respect 
to the veteran's entitlement to permanent total dis¬ 
ability benefits under the disability provisions of the 
policy. The Court found that the veteran was per¬ 
manently and totally disabled from November 4, 1930, 
and the judgment provided only for the return of pre¬ 
miums and the payment of permanent total disability 
benefits. 

The right of the designated beneficiary to death bene¬ 
fits is in nowise dependent upon that judgment, the 
only effect of the judgment on such benefits being the 
reduction of the amount of insurance to the extent of 
the number of disability installments paid to the vet¬ 
eran. 

The judgment specifically allowed attorneys’ fees 
of “ten percentum of all future installments paid to 
the plaintiff because of and as a result of this judg - 
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merit.” (Italics supplied.) It did not allow or purport 
to allow attorneys’ fees of ten percentum of install¬ 
ments due and payable to the death beneiiciary after 
the death r.r the insured not because of or as a result 
of the judgment but because of the terms of the policy 
and as a result of the death of the veteran. 

This case is clearly distinguishable from the cases 
cited by you and others in which the question deter¬ 
mined by the court was the validity or existence of the 
insurance where the right of the death beneficiary to 
installments due and payable after the death of the 
insured depended entirely on the judgment of the 
Court. Accordingly, the audit action in the Reed case 
is sustained. 

It is understood to be your present position that the 
action of the Veterans 7 Administration in judgment 
cases arising under section 19 of the World War Vet¬ 
erans ’ Act as amended, is final and conclusive by reason 
of the provisions of section 5 of the same act, as 
amended by the act of July 3, 1930, 46 Stat. 991, pro¬ 
viding in part as follows: 

“The director, subject to the general direction 
of the President, shall administer, execute, and 
enforce the provisions of this Act, and for that 
purpose shall have full power and authority to 
make rules and regulations, not inconsistent with 
the provisions of this Act, which are necessary or 
appropriate to carry out its purposes and shall 
decide all questions arising under this Act; and 
all decisions of questions of fact and law affecting 
any claimant to the benefits of Titles II, III or 
IV of this Act shall be conclusive except as other¬ 
wise provided herein. * * *” 
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Evidently, you have overlooked the fact that attor¬ 
neys’ fees are payable only as provided for in section 
500, title V, of the World War Veterans* Act, as amend¬ 
ed by the act of March 4, 1925, 43 Stat. 1311. With 
respect to judgment cases that section reads as fol¬ 
lows : 

* * Provided, however, That wherever a 
judgment or decree shall be rendered in an action 
brought pursuant to section 19 of Title I of this 
Act the court, as a part of its judgment or decree, 
shall determine and allow reasonable fees for the 
attorneys of the successful party or parties and 
apportion same if proper, said fees not to exceed 
10 percentum of the amount recovered and to be 
paid by the bureau out of the payments to be made 
under the judgment or decree at a rate not ex¬ 
ceeding one-tenth of each of such pavments until 
paid. * • •” 

You will note that neither title I nor title V is men¬ 
tioned in section 5 of the World War Veterans’ Act, 
as amended, supra. 

In cases of suits duly filed under section 19 of the 
act, supra, the authority vested in the Administrator 
of Veterans’ Affairs under section 5 of the act to make 
final decisions of questions of fact and law with re¬ 
spect to claimants’ entitlement to payments of bene¬ 
fits under insurance contracts, is taken out of the Ad¬ 
ministrator’s jurisdiction and placed in the jurisdic¬ 
tion of the courts. And the right to attorneys’ fees 
in such cases is dependent upon the judgment of the 
Court and not upon any final decision by the Adminis¬ 
trator under authority of the provisions of the said 
section 5. 

In support of your position in this matter you 
quote extensively from the pleadings and brief filed 
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by this office in the case of James IS. Cathcard now 
pending before the United States Court of Appeals for 
the District of Columbia, in which a petition was filed 
in the District Court of the United States for the 
District of Columbia seeking a writ of mandamus to 
the Administrator of Veterans' Affairs and in which 
the District Court determined that the Acting Comp¬ 
troller General of the United States should be joined. 
The pertinence of your reference to that case in con¬ 
nection with the present matter is not apparent. There 
is not before the court in that case any question of in¬ 
surance, or of attorneys' fees, or of any audit action 
of this office in questioning the payment of the judg¬ 
ment as proposed by the Veterans’ Administration— 
the finality of decision there asserted relating solely 
to determinations respecting compensation and voca¬ 
tional training pay benefits. Therefore, neither the 
Cathcard case nor the brief filed therein by this office 
has any bearing whatever on the present case. 

You refer, also, to the decision of this office dated 
July 6, 1937, A-27645, 17 Comp. Gen. 4, wherein this 
office stated that it would not be required to object to 
recognition by the Veterans’ Administration of assign¬ 
ment of attorneys’ fees allowed by the Court. That 
statement was made not because of any finality of the 
Administration’s action but because the Government 
would obtain a full acquittance under such an assign¬ 
ment. In the Reed case here involved I am not con¬ 
vinced that the payment to the attorneys would be a 
good acquittance against the death beneficiary’s claim 
for the amount of death benefits so withheld from her 
and paid to the attorneys. I find nothing in the de- 
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cision of July 6, 1937, supra, to support your view in 
the present matter. On the contrary, it was specifically 
stated therein as follows: 

“Section 500 of the statute containing the au¬ 
thority for fixing and paying attorneys’ fees in 
title V of the act, and section 19 of the statute 
containing the authority for the litigation involv¬ 
ing war risk insurance policies is in title I of the 
act. The decisions of the Administrator of Vet¬ 
erans’ Affairs which are made final and conclusive 
by section 5 of the statute supra, are those ‘ affect¬ 
ing any claimant to the benefits of titles II, III or 
IV of this act.’ Since a claim for attorneys’ fees 
in a situation such as here involved is based upon 
a court judgment or decree as distinguished from 
a determination by the Administrator of Veterans’ 
Affairs, and further, since such claim arises un¬ 
der titles I and V of the act, as distinguished from 
titles II, III, or IV of the act, there is considerable 
room for doubt -whether your determination in 
this matter would be final and conclusive, as seems 
to have been assumed by you in the second para¬ 
graph of your letter.” 

I cannot agree with the view’ that the action of the 
Veterans’ Administration in making payments of War 
Risk Insurance or attorneys’ fees pursuant to court 
judgments is final and conclusive. Accordingly, in the 
audit of accounts or claims involving such payments, 
this office w’ill continue to determine whether such pay¬ 
ments, made or proposed, are strictly in accordance 
with the terms of the judgments of the courts. 

Respectfully, 

(Signed) R. ISP. ELLIOTT, 
Acting Comptroller General 
of the United States. 
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In the United States Court of Appeals for 
the District of Columbia 

April Term, 1938 


No. 7214—Special Calendar 

Frank T. Hines, as Administrator of Veterans’ 
Affairs, and Richard N. Elliott, Acting 
Comptroller General of the United States, 

APPELLANTS 

V . 

United States of America, Ex Rel., Helen L. 
Marsh, as Legal Guardian and Next Friend of 
James S. Cathcart, an Incompetent, appellee 


brief on behalf of the appellant acting comp¬ 
troller GENERAL OF THE UNITED STATES 


PRELIMINARY STATEMENT 

This is an appeal from memorandum decision of 
April 1, 1938, of the District Court of the United 
States for the District of Columbia (R. 22) sus¬ 
taining the appellee’s demurrer to the separate 
Answers of the appellants, and from the final order 
(R. 22) entered by the court on May 9, 1938, pur¬ 
suant to said decision of April 1, 1938. 

The appellee in a judicial proceeding had ob¬ 
tained a judgment for permanent and total dis¬ 
ci) 
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ability benefits under a Government Life Insur- 
* 

ance Contract issued upon the life of the veteran, 
James S. Catheard—the point for judicial deter¬ 
mination in that proceeding being the* quest ion of 
whether the said veteran, James S. Catheard, was 
permanently and totally disabled within the mean¬ 
ing of the controlling statute and the insurance 
contract, such fact having been denied bv the Ad- 
ministrator of Veterans* Affairs. The amount of 
the administratively approved voucher under said 
judgment was certified for payment to the Treas¬ 
urer of the United States (as set-off) in partial 
liquidation of the veteran's indebt ness to the 
United States arising from prior payments of com¬ 
pensation and vocational training pay which the 
Administrator of Veterans* Affairs has found and 
determined were obtained by the veteran through 
fraud, misrepresentation, etc. 

The effect of the court order from which this ap¬ 
peal is taken is that in the absence <>f a judicial 
determination of the issue of fraud payment must 
be made to appellee of tin* amount of the judgment 
obtained under the insurance contract without set¬ 
off of the amount of compensation and vocational 
training pav found and determined bv the Admin- 
istrator of Veterans* Affairs to have been obtained 
by the veteran through fraud and forfeiture acts 
committed by the said veteran, this notwithstand¬ 
ing that the statute (hereina ft or referred to) makes 
the determination of the Administrator of Vet- 
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erans’ Affairs final and conclusive on that point 
and notwithstanding, also, that otherwise the ap¬ 
pellee’s amended petition (R. 1-5) fails to allege 
facts which would support the granting of the re¬ 
lief sought. 

STATEMENT OF FACT 

On or about September 25, 1936, there was sub¬ 
mitted to the General Accounting Office for audit 
before payment (as distinguished from an audit 
after payment) a voucher approved by the Vet¬ 
erans’ Administration for $2,109.50 drawn to Helen 
L. Marsh, as guardian of James S. Catheard, rep¬ 
resenting the proposed initial payment under a 
.judgment of tenor and purport as that recited in 
paragraph 6 of the amended petition (R. 2). Said 
administratively approved voucher directed that a 
check be drawn in favor of the appellee for $1,- 
439.07, and that a check for the balance, $670.43, 
be drawn to the Treasurer of the United States in 
liquidation of the veterans’ indebtedness to the 
United States, then reported as appearing of rec¬ 
ord in the Veterans’ Administration. 

During the course of the audit of said voucher 
there appeared certain facts in the record which 
seemed to have been overlooked bv the \ derails' 
Administration in regard to the veteran’s reported 
indebtedness to the United Slates in view of which 
the voucher was returned to the Veterans’ Ad¬ 
ministration without certification for payment by 
memorandum dated September 29. 1936. pointing 
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out the facts which appeared to have been over¬ 
looked by the Veterans’ Administration when the 
voucher was prepared and suggesting that the case 
be reconsidered in the light of such apparently 
overlooked facts. That memorandum (R. 20) was 
made Exhibit “B ,? of separate Answer filed by the 
Administrator of Veterans’ Affairs. 

Pursuant to the suggestion contained in the 
memorandum of the General Accounting Office 
referred to in the preceding paragraph, the Ad¬ 
ministrator of Veterans’ Affairs in the discharge 
of his statutory duties determined that the veteran, 
James S. Cathcard, had been overpaid disability 
compensation and vocational training pay amount¬ 
ing to $7,091.61 and $1,018.66, respectively, a memo¬ 
randum dated November 10, 193'6, to which effect, 
constituting Exhibit “A’’ (R. 12) of separate An¬ 
swer of the Acting Comptroller General of the 
United States, was attached to the voucher subse¬ 
quently submitted to the General Accounting Office 
for audit before payment. 

Upon the basis of the determination made by 
the Administrator of Veterans’ Affairs that the 
veteran, James S. Cathcard, had been overpaid as 
indicated in the preceding paragraph, the Vet¬ 
erans’ Administration, on or about November 20, 
1936, submitted to the General Accounting Office 
for audit before payment a corrected voucher in 
favor of Helen L. Marsh, as guardian of James S. 
Cathcard, administratively approved for $2,176.42, 
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which amount consisted of the sum of $2,109.50, 
the amount covered by the first voucher, plus two 
accrued monthly installments of $37.1S each or 
$74.36, less attorney fees thereon of 10 percent 
($7.44). This new administratively approved 
voucher directed that a check for the entire 
amount be drawn to the Treasurer of the United 
States for credit against the veteran’s indebted¬ 
ness to the United States as found and determined 
by the Administrator of Veterans’ Affairs. 

Because the statutes are understood to make the 
determination of the Administrator of Veterans’ 
Affairs conclusive on all parties as to the matters 
resulting in the finding of indebtedness aforesaid, 
the General Accounting Office certified for pay¬ 
ment the entire amount of the new voucher to the 
Treasurer of the United States for application 
against the veteran’s indebtedness to the United 
States. That certification for payment was made 
under date of November 21, 1936, which voucher 
as thus certified was paid November 30, 1936, by 
the disbursing officer, G. F. Allen, on his voucher 
No. 917722, under his disbursing symbol No. 
89-888. 

The appellee’s Amended Petition prayed 
(prayer No. 2) (R. 4) : 

That a writ of mandamus may issue, di¬ 
rected to the respondent, Richard N. Elliott, 
Acting Comptroller General of the United 
States, commanding and requiring him to 
perform the duties imposed upon him by the 


6 


law in this matter and properly certifying 
to the Treasury of the United States for pay¬ 
ment the proper sums so due your petitioner 
under the terms and conditions of the said 
judgment. 

The appellants filed separate Answers to the 
Amended Petition (R. 6, 13). The appellee filed 
demurrers to the separate Answers of the Admin¬ 
istrator of Veterans' Affairs and of the Acting 
Comptroller General of the United States. The 
case was heard upon the demurrers. In memoran¬ 
dum opinion filed April 1, 193S (R. 22), Justice 

Bailee in the court below stated he would sustain 
* 

the demurrers, but with leave, if desired, to “en¬ 
tertain a motion to stay the action pending the 
outcome of anv suit bv the United States or its 
proper officers to determine the question of set-off 
either in a separate action or by way of an affirma¬ 
tive claim in the present action.'’ The appellants 
elected to stand upon their Answers and no motion 
was filed to stay the proceedings. Accordingly, on 
May 9, 1938, the court below’ entered (1) an order 
(R. 22) sustaining the demurrers, and (2) a de¬ 
cree requiring that the Acting Comptroller Gen¬ 
eral of the United States “shall forthwith upon 
the receipt of the said award under the said judg¬ 
ment from the said Frank T. Hines, as Adminis¬ 
trator of Veterans’ Affairs certify the said award 
under said judgment to the Treasurer of the 
United States for payment without set off * * 
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QUESTIONS PRESENTED 

The question involved in this appeal are: 

1. Was tlie determination of the Administrator 
of Veterans’ Affairs respecting fraud and forfeiture 
acts committed by the veteran—said acts resulting 
in improper payments of disability compensation 
and vocational training allowance, thus bringing 
the veteran in debt to the United States—final and 
conclusive upon the Acting Comptroller General 
of the United States and the court below? 

2. If so, was the Acting Comptroller General of 
the United States required, under the provisions 
of the act of March 3,1S75,18 Stat. 481, as amended 
bv section 13 of Title II of the act of March 3, 
1933, 47 Stat. 1516, to prosecute to final judgment 
a suit against the appellee upon the debt resulting 
from the determination of the Administrator of 
Veterans’ Affairs before a set-off could lawfully be 
asserted against the judgment obtained by the 
appellee upon a Government Life Insurance 
Contract ? 

ASSIGNMENT OF ERRORS 


The assignment of errors (R. 24) relied upon by 
the Acting Comptroller General of the United 
States is as follows: 

That the court below erred: 

1. In sustaining the appellee’s demurrer to ap¬ 
pellants’ separate Answers to the Amended Peti¬ 
tion. 

1 ) 46 - 1—38 - 2 
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2. in holding that the determination of the Ad¬ 
ministrator of Veterans’ Affairs, under the facts 
of this case, on the question of fraud, was not final 
and conclusive. 

3. In assuming jurisdiction upon the matter pre¬ 
sented in the Amended Petition. 

4. In holding that before the United States is 
entitled to a set-off of the unlawful payments of 
compensation and vocational training pay received 
by the veteran, against the judgment entered in 
favor of appellee against the United States on the 
claim for insurance, such right must be established 
bv a suit instituted bv the United States, or its 
proper officers, either in a separate action or by an 
affirmative claim in the present proceeding. 

5. In holding that the plain language of the 
statute requires a suit to determine whether the 
United States is entitled to a set-off. 

6. In ordering and decreeing that the Acting 
Comptroller General of the United States shall 
upon receipt of an award under the insurance judg¬ 
ment from the Administrator of Veterans’ Affairs, 
certify the same to the Treasurer of the United 
States for payment without anv set-off against said 
insurance judgment except the allowance of at¬ 
torney's fees contained in the judgment and to pay 
to the appellee the sum of $2,009.11. 

7. In failing to dismiss the Amended Petition for 
mandamus, and to discharge the rule to show cause. 
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8. In failing to hold that the determination of 
the Administrator of Veteran's Affairs was final 
and conclusive upon the issues raised in the 
Amended Petition. 

9. In failing to hold that the determination of 
the Administrator of Veterans’ Affairs was final 
and conclusive in reference to the overpayment of 
disability compensation benefits and vocational 
training pay erroneously made to the veteran after 
his second enlistment of August 30, 1920 to April 
19, 1926, which enlistment he concealed from the 
Veterans’ Administration, and during which time 
he was not entitled to receive such benefits, and, in 
view of such determination, the right of the Gov¬ 
ernment to set off said indebtedness due the United 
States, created by such overpayments, and to apply 
the amount of the insurance judgment obtained 
by the appellee against the Government in partial 
liquidation of such indebtedness. 

10. In failing to hold that the determination 
of the Administrator of Veterans’ Affairs was 
final and conclusive on the question of the veter¬ 
an's forfeiture of all benefits under the World 
War Veterans’ Act, as amended, by reason of con¬ 
spiracy participated in by him in connection with 
his claim for waiver of recovery of overpayments 
of disability compensation and vocational training 
pay received by him, and in view of such deter¬ 
mination of forfeture as made by the Adminis- 
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trator of Veterans’ Affairs, the right of the Gov¬ 
ernment to set off the indebtedness due the United 
States, and created by overpayment of such bene¬ 
fits from the effective date of forfeiture, October 
5, 192b, to November 1928, and apply the amount 
of the insurance judgment obtained by the appellee 
against the Government in partial liquidation 
under such indebtedness. 

11. In failing to hold that, because of the conclu¬ 
siveness of the determination bv the Administrator 

•/ 

of Veterans’ Affairs upon the question of fraud and 
forfeiture resulting in overpayments of disability 
compensation and vocational training allowance to 
the veteran, the Acting Comptroller General of the 
United States was not required to institute pro¬ 
ceedings under existing statute to establish the mer¬ 
its of the veteran's indebtedness to the United 
States arising from the overpayment of disability 
compensation and vocational training allowance. 

12. In failing to hold that the award under the 
judgment as made by the Administrator of Veter¬ 
ans’ Affairs directing that the amount of the judg¬ 
ment be applied against the veteran’s indebtedness 
to the United States arising from disability com¬ 
pensation and vocational training payments deter¬ 
mined by the Administrator of Veterans’ Affairs to 
have been wrongfully received by the veteran be¬ 
cause of his (veteran’s) fraud and forfeiture acts, 
was final and conclusive upon the Acting Comp¬ 
troller General of the United States. 
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ARGUMENT 

The amended petition fails to state facts which would 
support the granting of the relief sought and the ap¬ 
pellee’s demurrer to the separate Answer of the Acting 
Comptroller General of the United States is a “speak¬ 
ing demurrer” and as such is fatally defective 

The demurrer to the separate Answer of the Act¬ 
ing Comptroller General of the United States rec¬ 
ognizes and admits the fact that a voucher under 
the insurance judgment was submitted by the Vet¬ 
erans’ Administration to the General Accounting 
Office for audit before payment and that the amount 
of said voucher was applied as partial liquidation 
of the veteran’s indebtedness as determined and 
reported by the Administrator of Veterans’ Affairs 
(for details of the action taken see paragraph 14 
of the separate Answer of the Acting Comptroller 
General of the United States (R. 8)), but challenges 
the legality of the action taken by the General Ac¬ 
counting Office in certifying the voucher for pay¬ 
ment to the Treasurer of the United States for 
application against the veteran’s reported indebted¬ 
ness. Further, the appellee attempts to show that 

the determination made bv the Administrator of 

•/ 

Veterans’ Affairs, finding the veteran, James S. 
Catheard, to have been overpaid disability compen¬ 
sation and vocational training allowances as a re¬ 
sult of the cancellation, retroactively, of the award 
of benefits, because of fraud perpetrated by the 
said Catheard, was not final and conclusive upon the 
Acting Comptroller General of the United States 
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and the courts within contemplation of veterans 7 
legislation. 

The court’s attention is directed to the fact that 
the Amended Petition states no facts whatever re¬ 
garding the action which was actually taken by the 
General Accounting Office upon the administra¬ 
tively approved award and voucher submitted to 
the General Accounting Office, which action the 
appellee by demurrer attempts to show was with¬ 
out warrant of law. It is particularly significant 
to note in this connection that paragraph 11 of the 
Amended Petition (R. 4) avers in effect that not¬ 
withstanding demands were made upon the Admin¬ 
istrator of Veterans’ Affairs for payment of the 
judgment, said officer had arbitrarily, capriciously, 
and clearly contrary to law ‘‘neglected and refused 
to carry out his plain ministerial duties * * * by 
making a proper award under said judgment in 
favor of the petitioner and certifying the same for 
payment to the Comptroller General of the United 
States,” while paragraph 12 of said Amended Peti¬ 
tion (R. 4) avers that the Acting Comptroller Gen¬ 
eral of the United States had arbitrarily, capricious¬ 
ly, and clearly contrary to law “failed, neglected, 
and refused to carry out the plain ministerial duties 
imposed upon him by law of making a proper audit 
and certification to the Treasury of the United 
States of the amount called for in said judgment 
in accordance with its terms and conditions.” 
Aside from the fact that these two paragraphs of 
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the Amended Petition do not represent the true 
facts respecting the status quo of the case, said 
two paragraphs of the Amended Petition are in¬ 
consistent and incompatible, for how could the Act¬ 
ing Comptroller General of the United States have 
“failed, neglected, etc.” to perform his duties in 
this matter if the Administrator of Veterans’ 
Affairs has “failed, etc.” to make a proper award 
under the judgment? The General Accounting 
Office may proceed in insurance judgment cases 
only upon the submission to it of an administra¬ 
tively approved award and voucher. The fact of 
the matter is that the Administrator of Veterans’ 
Affairs had approved an award under the judg¬ 
ment and had submitted same, together with a 
proper voucher thereunder to the General Account¬ 
ing Office and that the General Accounting Office 
had taken the necessary action on the award and 
voucher in the performance of its statutory duties, 
all as set forth more particularly in paragraph 14 
of the separate Answer filed by the Acting Comp¬ 
troller General of the United States (R. 8). 

The rules of the court below require that every 
pleading shall set forth the true facts upon which 
the pleader relies, but since the appellee attempted 
by demurrer to show that the action which was 
actually taken under the judgment was without 
warrant of law it is obvious that the Amended Pe¬ 
tition is fatally defective for failure to state the 
facts as they exist in regard to the action which 
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had in fact been taken on the insurance judgment 
as well as on the voucher submittted thereunder, 
and for failure to state the real basis for the con¬ 
troversy which failures were attempted to be cured 
by demurrer. 

PURPOSE OF THE ACTION 

The purpose of the action as disclosed by the ap¬ 
pellee’s “speaking demurrer” is to have the court 
by means of a peremptory writ of mandamus re¬ 
view, as upon appeal or by a writ of error, the action 
of the Acting Comptroller General of the United 
States in reference to his official duties and to tell 
him how to proceed; also, to have the court pass 
upon the legality of the veteran’s indebtedness 
against which the amount due under the insurance 
judgment was applied. 

Actions of Government officials requiring the exercise 
of sound discretion and judgment may not be con¬ 
trolled by mandamus 

It is well settled that the actions of Government 
officials requiring the exercise of sound discretion 
and judgment may not be controlled by mandamus 
or mandatory injunction. United States ex rel. 
McCabe v. Work, 2 Fed. (2d) 941; United States v. 
Nordbye, 75 Fed. (2d) 744, certiorari denied, 296 
U. S. 572; Smith v. United States, 83 Fed. (2d) 631, 
639; Kalasanckas v. Hines, 38 Fed. (2d) 389; 
McCari v. Boyers, 48 Fed. (2d) 1023; United States 
v. Lynch, 137 U. S. 280; Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316; Smith v. United States, 57 Fed. 
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(2d) 998; United States ex rel. Girard Trust Co. v. 
Helvering, 301 U. S. 540; United States ex rel. 
Corbin v. Doyle, 93 Fed. (2d) 646, 68 App. D. C. 
100; United States ex rel. Kansas City Southern 
Ry. Co. v. Interstate Commerce Commission, 18 
Fed. Supp. 94; United States ex rel. Crow v. 
Mitchell, 89 Fed. (2d) 805, 67 App. D. C. 61. Par¬ 
ticularly is there need for noting in this connection 
the decision entered by Mr. Chief Justice McCoy, 
June 10, 1927, in the case of United States ex rel. 
Netellus Thompson, Jr. v. J. Raymond McCarl, 
Comptroller General of the United States, At Law 
No. 73173, involving a mandamus proceeding 
wherein there was sought to have the lower court 
review, as by writ of error, the action of the Comp¬ 
troller General of the United States, the said 
decision stating the controlling rule concisely as 
follows: 

Relator demurs to the answer of respond¬ 
ent to a rule to show cause why a writ of 
mandamus should not issue directing the re¬ 
spondent to transmit or cause to be trans¬ 
mitted to relator a check of the United States 

for a certain amount claimed to be due him. 
***** 

The court is asked to tell the Comptroller 
how to proceed. It is well settled that this 
may not be done. See United States vs. 
Lynch, 137 U. S. 280. This point was not 
decided in that case but the opinion refers to 
the decision of this court to that effect which 
it was sought to review. The point is de- 

94621—3S 3 
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cided in many cases and adversely to rela¬ 
tor’s contention. 

A direction to the respondent as asked 
would be futile. Howden & Co. vs. Standard 
Shipbuilding Corporation, 17 F. (2d) 530. 

The demurrer is overruled. 

Also, the purpose of an action in mandamus is 
to compel the doing of a purely ministerial act and 
not to test the merits of any particular contro¬ 
versy such as here involved, namely the legality of 
the veteran's indebtedness against which the 
amount due under the judgment was applied. See 
citations immediately preceding. 

Finality and conclusiveness of determinations by the 

Administrator of Veterans 7 Affairs 

The position of the Acting Comptroller General 
of the United States in this matter has been, and 
still is, that the determination made by the Admin¬ 
istrator of Veterans ’ Affairs, through his duly con¬ 
stituted subordinates, that James S. Cathcard had 
perpetrated a fraud upon the Government as re¬ 
gards certain disability compensation and voca¬ 
tional training payments and, also, that he had 
committed certain acts by reason of which there 
was declared a forfeiture of certain benefits pay¬ 
able under veterans’ legislation is final and con¬ 
clusive upon the Acting Comptroller General of the 
United States. 

When the determination was made by the Vet¬ 
erans’ Administration in 1932 that the veteran 
Cathcard had perpetrated fraud upon the Govern- 
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ment resulting in declaration of forfeiture, etc., 
there was in effect section 5 of the World War 
Veterans’ Act, as amended July 3, 1930, 46 Stat. 
991, the provisions of which are as follows: 

The director, subject to the general direc¬ 
tion of the President, shall administer, exe¬ 
cute, and enforce the provisions of this Act 
and for that purpose shall have full power 
and authority to make rules and regulations, 
not inconsistent with the provisions of this 
Act, which are necessary or appropriate to 
carry out its purposes, and shall decide all 
questions arising under this Act; and all de¬ 
cisions of questions of fact and law affecting 
any claimant to the benefits of Titles II, III, 
or IV of this Act shall be conclusive except 
as otherwise provided herein. * * * 

[Italics supplied.] 

The italicized portion of the above-quoted 
statute relates to disagreements upon insurance 
contracts (see section 19 of the World War Vet¬ 
erans’ Act as amended). The appellant, Acting 
Comptroller General of the United States, has 
raised no question whatever respecting the liability 
of the Government under the insurance contract 
under which the insurance judgment was obtained 
and therefore the exception contained in the statute 
just quoted has no bearing upon the issue involved 
in this proceeding. The issue raised by ap¬ 
pellee relates to the legality of the indebtedness 
against which the amount due under the judgment 
was applied as set-off. 
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Furthermore, when in September 1936 (R. 20) 
suggestion was made by the General Accounting 
Office to the Veterans’ Administration that the 
voucher first submitted under the judgment be re¬ 
considered in the light of the determination made 
in 1932 regarding the effects of the fraud found by 
the Veterans’ Administration (see paragraph 14 
(b) of separate Answer of the Acting Comptroller 
General of the United States (R. 8)) there was in 
effect, also, section 5 of the act of March 20, 1933, 
48 Stat. 9, the provisions of which are as follows: 

All decisions rendered bv the Adrninis- 

%/ 

trator of Veterans’ Affairs under the 
provisions of this title, or the regulations 
issued pursuant thereto, shall be final and 
conclusive on all questions of law and fact, 
and no other official or court of the United 
States shall have jurisdiction to review by 
mandamus or otherwise any such decision. 

Where a claimant has been awarded compensa¬ 
tion benefits under veterans’ legislation and there¬ 
after the Veterans’ Administration finds that the 
claimant has perpetrated fraud upon the United 
States—as is the situation here—it is the position 
of the Acting Comptroller General of the United 
States that such finding results in, and is in effect, 
a determination by the Administrator of Veterans’ 
Affairs of non-entitlement to benefits and is such 
a review of an award as requires action terminat¬ 
ing retroactively the award of benefits under the 
provisions of section 205 of the World War Vet- 
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erans’ Act, 43 Stat. 622, in pertinent part as 
follows: 

Upon its own motion * * * the bu¬ 

reau [Veterans’ Administration] may at 
any time review and award and, in accord¬ 
ance with the facts found upon such re¬ 
view, may end * * * compensation 

previously awarded * * *. Except in 

cases of fraud participated in by the bene¬ 
ficiary, no reduction in compensation shall 
be made retroactive * * *. 

This statute thus authorized an award of com¬ 
pensation benefits to be terminated retroactively for 
fraud participated in by the beneficiary as was 
found and determined in this case as to the appellee. 
It is pertinent to note that because of the fraud 
found to have been perpetrated by veteran Cathcard 
the Veterans’ Administration determined that the 
said veteran, Cathcard, had been overpaid compen¬ 
sation in the sum of $7,091.61—aside from the over¬ 
payment of $1,018.66 for vocational training pay 
(see paragraph 14 (c) of separate Answer of the 
Acting Comptroller General of the United States 
(R. 9)). Therefore, the determination by the Vet¬ 
erans’ Administration that the veteran Cathcard 
was found to have perpetrated a fraud requiring a 
declaration of forfeiture of benefits and subsequent 
action in terminating the disability compensation 
award retroactively under section 205 of the act, 
supra, resulting in the indebtedness reported by the 
Veterans’ Administration—the indebtedness on 
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compensation alone being far in excess of the 
amount clue under the insurance adjustment—con¬ 
stitutes such a decision by the Administrator of 
Veterans 7 Affairs as is final and conclusive under 
existing law upon the Acting Comptroller General 
of the United States, and likewise upon the courts. 

Prior to the act of July 3, 1930, section 5 of the 
World War Veterans 7 Act did not expressly pro¬ 
vide that all decisions rendered bv the then Director 

* 

in respect of the administration of the act should 
be final and conclusive on questions of law. That 
right was not expressly granted until the act of 
July 3, 1930, 46 Stat. 991, when the word ‘Taw 77 
was added to section 5 of the act thus making the 
pertinent part of the act read, ‘‘ All decisions of 
questions of fact and law * * * shall be con¬ 
clusive * * V 7 In Silberschein v. United States, 
266 U. S. 221, involving compensation rights, de¬ 
cided November 17, 1924, which was before final¬ 
ity of decisions as to law was granted the Admin¬ 
istrator of Veterans’ Affairs by the 1930 act, the 
court stated at page 225 that: 

The statute which creates the asserted 
right, commits to the Director of the Bureau 
the duty and authority of administering its 
provisions and deciding all questions arising 
under it; and in the light of the prior deci¬ 
sions of this Court, we must hold that his de¬ 
cision of such question is final and conclu¬ 
sive and not subject to judicial review, at 
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least unless the decision is wholly unsup¬ 
ported by the evidence, or is wholly depend¬ 
ent upon a question of law or is seen to be 
clearly arbitrary or capricious. Bates <£ 
Guild Co. v. Payne, 194 U. S. 106, 108-110; 
Mcdbury v. United States, 173 U. S. 492,497- 
498; Ness v. Fisher, 223 U. S. 683, 691-692; 
J)o(j(je v. Hitchcock, 229 U. S. 162, 171; Int. 
Com. Comm. v. Union Pacific R. R. Co., 
222 U. S. 541, 547; Int. Com. Comm. v. Louis 
& Nash. R. R. Co., 227 U. S. 88, 91. [Italics 
supplied.] 

It is particularly significant to note that the 
court's holding as to conclusiveness of the finding 
of the then Veterans’ Bureau was based upon that 
part of section 5 which reads: 44 The director [Ad¬ 
ministrator of Veterans’ Affairs] * * * shall 

decide all questions arising under this Act 
* * Certainly a determination by the Ad- 

ministrator of Veterans’ Affairs under section 504 
of the World War Veterans Act, as amended, 43 
Stat. 1312, as to forfeiture, and under section 28, 
World War Veterans Act, as amended, 45 Stat. 
965, as to non-waiver of recovery, all as here made, 
is one upon a question “arising under this Act” 
and for that reason is equally conclusive upon this 
appellant and the courts—particularly when 
viewed in the light, also, that such determination 
is one of non-entitlement to compensation and vo¬ 
cational training pay benefits, requiring action un¬ 
der section 205 of the act, supra. That is to say, 



a final determination as to non-entitlement to bene¬ 
fits is of like force as one of entitlement. 

In United States v. Mroch, 88 Fed. (2d) 888, de¬ 
cided March 4, 1937, by the Circuit Court of Ap¬ 
peals, Sixth Circuit, there was involved a suit to 
recover an amount which had been set off against 
an insurance award on account of certain prior er¬ 
roneous compensation payments. The court in 
that case—decided subsequent to the 1930 and 1933 
acts making determinations of the Administrator 
of Veterans’ Affairs final and conclusive as to both 
fact and law —held at page 890 that: 

The appellee challenges the amended 
award of the Veterans’ Bureau on the 
ground that it is retroactive and was made 
without notice or hearing. The original and 
amendatory acts, however, preclude judicial 
review of the awards of the Veterans’ Ad¬ 
ministration. While it was at one time 
thought that review might lie if an award 
were wholly unsupported by evidence, 
wholly dependent upon a question of law, or 
clearly arbitrary or capricious, Silherschein 
v. United States, 266 U. S. 221, 45 S. Ct. 69, 
69 L. Ed. 256, section 5, Tit. I of the Econ¬ 
omy Act (38 U. S. C. A. § 705) seems to have 
removed the possibility of judicial relief 
even in such special circumstances. Lynch 
v. United States, 292 U. S. 571, 587,'54 S. Ct. 
840, S47, 78 L. Ed. 1434. [Italics supplied.] 

The analogy of the above case to the instant one is 
apt, and the reasoning persuasive. 
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In United States v. Sellers, 75 Fed. (2d) 623, 
certiorari denied, 295 U. S. 763, the court held, at 
page 625: 

* * * ^y e agree with the Govern¬ 
ment’s contention that the right to compen¬ 
sation is to be determined exclusively by the 
Veterans’ Bureau and not by the courts. 
The right to it can be proven only by an 
award of the agency to whose determination 
Congress has committed it. Silberschein v. 
United States, 266 U. S. 221, 45 S. Ct. 69, 69 
L. Ed. 256; Armstrong v. United States (C. 
C. A.) 16 F. (2nd) 387. * * * 

It follows from the Sellers case, supra, that a 
finding of nonentitlement to compensation requir¬ 
ing a termination of the award retroactively because 
of fraud, as in the instant case, is equally con¬ 
clusive. 

Regarding distinctions as to the rights of the 
Veterans’ Administration and the courts upon com¬ 
pensation and insurance matters the Circuit Court 
of Appeals, Tenth Circuit, in the case of United 
States v. Hendrickson, decided November 18, 1931, 
53 Fed. (2d) 797, stated in pertinent part: 

* * * The bureau determines the fact 
of disability for purposes of compensation; 
the courts determine it for purposes of in¬ 
surance. This distinction runs all through 
veterans’ relief legislation, and section 305 
deals with the rights of a veteran under his 
insurance policy, and not with his right to 
collect compensation. We have neither the 


power nor the inclination to read into this 
insurance statute a requirement for a bureau 
rating; Congress clearly understood the dis¬ 
tinction between compensation and insur¬ 
ance, and for this court to make the interpo¬ 
lation requested would be to substitute con¬ 
fusion for clarity. * * * 

With respect to entitlement or non-entitlement to 
compensation benefits, the District Court (Western 
Division Kentucky) in Larmon et al. v. United 
States, decided December 27, 1929, 37 Fed. (2d) 
584, stated: 

Conceiving that the Supreme Court in the 
case of Silberschein v. United States, 266 
U. S. 221, 45 S. Ct. 69, 69 L. Ed. 256, ruled 
that the action of the director, in compensa¬ 
tion ratings, may be attacked judicially, if 
wholly unsupported by the evidence, or is 
wholly dependent upon a question of law, or 
is clearly arbitrary or capricious, this court 
in this cause is asked to review the action of 
the Director upon the ground that in denying 
to the deceased veteran the rating contended 
for, the Director’s action was wholly unsup¬ 
ported by the evidence before him and was 
therefore arbitrary and capricious. Not¬ 
withstanding the intimation in the Silber¬ 
schein case, I am very much of the opinion 
that if this were a suit to recover compensa¬ 
tion as such under the World War Veterans’ 
Act, this court would have no jurisdiction, as 
I am satisfied that it was the intention of 
Congress to finally and conclusively vest in 
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tlic'Director the determination of whether or 
not a veteran is entitled to compensation 
under that act. I am confirmed in this 
opinion by the provisions found in para¬ 
graph 20 of section 24 of the Judicial Code 
(28 U. S. C. A. § 41 (20)), which denies Dis¬ 
trict Courts jurisdiction to hear and deter¬ 
mine claims for pensions. As a practical 
matter it is difficult to distinguish between 
so-called compensation under the World 
War Veterans’ Act, and a “pension” as that 
w’ord is used in the acts of Congress grant¬ 
ing gratuities to the veterans of wars prior 
to the World War. * * * [Italics 
supplied.] 

That it was the clear intent of the Congress that 
the determinations of the Administrator of Vet¬ 
erans’ Affairs as regards entitlement or nonentitle¬ 
ment of compensation and other allowance bene¬ 
fits be final and conclusive is clearly indicated by 
the enactment of section 5 of the act of March 20, 
1933, 48 Stat. 9, as follows: 

All decisions rendered by the Administra¬ 
tor of Veterans’ Affairs under the provisions 
of this title, or the regulations issued pur¬ 
suant thereto, shall be final and conclusive 
on all questions of law and fact, and no other 
official or court of the United States shall 
have jurisdiction to review by mandamus or 
otherwise any such decision. 

and with respect to said section of the statute the 
Circuit Court of Appeals, Eighth Circuit, in the 
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case of Smith v. United States, 83 Fed. (2d) 631, 
decided May 4,1936, stated at page 639: 

The Supreme Court in Lynch v. United 
States, 292 U. S. 571, 587, 54 S. Ct. 840, 847, 
78 L. Ed. 1434, holding that this section con¬ 
cerns pensions, compensation allowances, 
and special privileges, to wit, gratuities, 
said: “The purpose of the section appears 
to have been to remove the possibility of 
judicial relief in that class of cases even 
under the special circumstances suggested 
in Crouch v. United States, 266 U. S. 180, 
45 S. Ct. 71, 69 L. Ed. 233; Silherschein v. 
United States, 266 U. S. 221,45 S. Ct. 69, 69 
L. Ed. 256; Uyiited States v. Williams, 278 
U. S. 255, 49 S. Ct. 97, 73 L. Ed. 314; Smith 
v. United States (C. C. A.) 57 F. (2d) 998. 
Compare Meadows v. United States, 281 
U. S. 271, 50 S. Ct. 279, 74 L. Ed. 852, 73 
A. L. R. 310.” 

[11-14] Inasmuch as the granting of 
pensions and compensation alloivances are 
mere gratuities, which may be withdraivn at 
will, it would seem clear that “Congress can 
impose such limitations in this connection 
as it may deem desirable.” Purvis v. 
United States (C. C. A. 8), 61 F. (2d) 992, 
996,998; Margolin v. United States (C. C. A. 
2) 3 F. (2d) 602. If, by his allegations in 
the petition for a writ of mandamus, appel¬ 
lant sought to review the decision of the Ad¬ 
ministrator under the special circumstances 
suggested in the opinions of the Supreme 
Court above cited, he at least adopted the 
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wrong remedy for that purpose. Manda¬ 
mus seeks, not to control the exercise of 
discretion, but only to compel ministerial 
action unlawfully or arbitrarily withheld. 
“Courts cannot control exercise of discre¬ 
tion vested in Veterans’ Bureau respecting 
adjudication of claims for disability com¬ 
pensationSmith v. United States, supra, 
* * * [Italics supplied.] 

Sufficient has been cited and stated herein to 
show that the action of the Acting Comptroller 
General of the United States in concluding that 
the indebtedness reported by the Veterans’ Ad¬ 
ministration resulting from the determination 
made bv the Administrator of Veterans’ Affairs in 
this case was final and conclusive has the support 
of judicial decisions and that the action of the Act¬ 
ing Comptroller General of the United States in so 
concluding and applying the amount of the insur¬ 
ance judgment against the veteran’s reported in¬ 
debtedness was not arbitrary, capricious, or wholly 
without support of law, but on the contrary was in 
the exercise of his statutory duties, as more fully 
appears hereafter. 

Questions of fraud and date of any forfeiture of bene¬ 
fits under veterans' legislation are for determination 
by the Administrator of Veterans' Affairs 

The Acting Comptroller General of the United 
States is not charged with the duty of determining 
the date of any forfeiture or other questions of 
fraud or acts of forfeiture arising under the pro- 
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visions of the World War Veterans Act, as 
amended. That authority is committed bv law to 

V * 

the Administrator of Veterans’ Affairs. Exhibit 
“A” (R. 12) attached to the separate Answer of the 
Acting Comptroller General of the United States 
is cited therein to establish the fact that the 
amount of the veteran’s indebtedness resulting from 
the Veterans’ Administration finding of fraud and 
forfeiture was far in excess of the amount due un¬ 
der the insurance judgment, thus establishing the 
proper basis for the General Accounting Office cer¬ 
tifying the amount due under the insurance judg¬ 
ment for payment to the Treasurer of the United 
States for applying against Cathcard’s reported 
indebtedness. In other words, said Exhibit “A” 
(R. 12) is an intra-office memorandum, and the 
separate Answer of the Acting Comptroller Gen¬ 
eral of the United States neither purports to ac¬ 
cept same as, nor alleges same to be, a finding by 
the Administrator of Veterans’ Affairs, that the 
date of forfeiture was August 29, 1920. Consider¬ 
ing that fraud was found by the Administrator of 
Veterans’ Affairs to have existed in this case prior 
to acts of the veteran resulting in a declaration of 
forfeiture, the Acting Comptroller General of the 
United States is of the belief that the effective date 
of forfeiture in this case becomes wholly imma¬ 
terial, as fraud alone constitutes a sufficient ground 
for the Administrator of Veterans ? Affairs to ter- 
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minate an award retroactively under the provi¬ 
sions of section 205 of the World War Veterans’ 
Act, as amended, supra. 

Set-off as made crediting the judgment against the over¬ 
payment found was proper and legal 

The Acting Comptroller General of the United 
States had no knowledge of any protest having 
been made by the appellee to the set-off as made 
until argument of the ease below. Certainly the 
Amended Petition states no facts disclosing any 
protest or controversy regarding the set-off made 
in the instant case. 

It was also argued below by appellee that there 

is necessity for obtaining a judgment of forfeiture 

before there can be validlv asserted an indebted- 

*/ 

ness arising from any declaration by the Admin¬ 
istrator of Veterans’ Affairs of forfeiture of rights 
under the World War Veterans Act as amended. 
Nothing is involved here relating to seizures and 
forfeitures of property because of violations of 
narcotic laws, Internal Revenue laws, and such 
like, wherein questions arise with respect to the 
taking of property without due process. No such 
question is involved here as the forfeiture relates 
only to gratuity benefits and not to the seizure and 
taking of property. Veterans’ legislation gives the 
Administrator of Veterans’ Affairs the authority 
to declare a forfeiture without intervention of 
court proceedings—section 504, of the World War 
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Veterans’ Act, as amended, 43 Stat. 1312, provid¬ 
ing as follows: 

Any person who shall knowingly make or 
cause to be made, or conspire, combine, aid, 
or assist in, agree to, arrange for, or in any 
wise procure the making or presentation of 
a false or fraudulent affidavit, declaration, 
certificate, statement, voucher, or paper, or 
writing purporting to be such, concerning 
any claim or the approval of any claim for 
compensation or maintenance and support 
allowance, or the payment of any money, for 
himself or for any other person, under Titles 
II or IV hereof, shall forfeit all rights, 
claims, and benefits under said titles, and, 
in addition to any and all other penalties 
imposed by law, shall be guilty of a misde¬ 
meanor and upon conviction thereof shall 
be punished by a fine of not more than $1,000 
or imprisonment for not more than one 
year, or by both such fine and imprisonment, 
for each such offense. 

In answer to the question: “Is an administrative 
finding of forfeiture of rights under section 504 of 
the World War Veterans’ Act dependent upon a 
judicial determination in the Federal Courts, and 
in the event there is a failure of a grand jury to 
indict or failure of a jury or court to convict, is the 
Administrator warranted in continuing a forfeiture 
previously effected?” submitted by the Adminis¬ 
trator of Veterans’ Affairs to the Attorney General 
for decision, the Attorney General, in opinion dated 
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August 11, 1932, 37 Op. Atty. Gen. 23, replied, in 
pertinent part, as follows: 

In tlie opinion of the Solicitor of the Vet¬ 
erans’ Administration, enclosed with your 
letter, it is concluded that it is not essential 
that a conviction he secured in the Federal 
courts in order that the Veterans* Adminis¬ 
tration may find that a person has forfeited 
his rights as provided in section 504. You 
also state in your letter that the Veterans’ 
Administration has consistently held, since 
the enactment of section 504, that the results 
of efforts to prosecute criminally have no 
bearing on a forfeiture previously made, ex¬ 
cept in so far as the Administrator, in a re¬ 
view of the case, might take into considera¬ 
tion such evidence as was produced in con¬ 
nection with the court proceedings. 

Considering the plain provisions of sec¬ 
tion 504 in the light of the consistent admin¬ 
istrative construction, it is my opinion that 
the forfeiture imposed by section 504, when 
determined by the administrative officer 
charged with its enforcement, is not affected 
by the fact that a prosecution to enforce the 
other penalties imposed by section 504 is not 
instituted. [Italics supplied.] 

It would seem quite clear, therefore, that a judg¬ 
ment of forfeiture is not a prerequisite to the es¬ 
tablishment of a valid indebtedness resulting from 
a finding by the Veterans’ Administration of fraud 
perpetrated on the part of the veteran, Cathcard, 
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and the taking of action under the provisions of 
section 205 of the statute, supra. 

The appellee suggested in the court below that 
if the United States had a just claim against the 
petitioner the claim should have been asserted as 
set-off in the suit brought on the insurance con¬ 
tract. As to a substantially similar assertion in 
the ease of Vulcanite Cement Co. v. United States, 
74 Ct. Cls. 092, the court, at page 717, stated: 

* * * but as this claim was not men¬ 

tioned in the pleadings, plaintiff contends 
that it is not an issue herein and that de¬ 
fendant can not be allowed anvthing thereon 
as against plaintiff's claims. We do not 
agree. The forms of pleadings in this court 
are not of so strict a character as to prevent 
the allowance of a debt justly due the de¬ 
fendant from the plaintiff as against any 
sum found due from defendant to plaintiff 
even though there is no plea thereof. TU/.s- 
eonsin Central E. E. v. United States, 
164 U. S. 190,- 212, and cases cited 
therein. * * * 

This ruling of the court states the general prin¬ 
ciple in the matter and while it would have been 
proper to have asserted the indebtedness during 
the proceedings upon the insurance contract, it was 
not required of the Government to raise any ques¬ 
tion of set-off in this particular case—more par¬ 
ticularly so when viewed in the light of the fact 
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that the suit there was upon an insurance contract 
whereas the indebtedness in question here did not 
arise out of the same transaction. See, also, 
American Sanitary Ray Co. v. United States, 84 
Ct. 01s. 417. 

Section 17 of the World War Veterans Act, ap¬ 
proved June 7, 1924, 43 Stat. G12, provides, in per¬ 
tinent part: 

That all premiums paid on account of in¬ 
surance converted under the provisions of 
Title ITT hereof shall be deposited and cov¬ 
ered into the Treasury to the credit of the 
United States Government life insurance 
fund and shall be available for the payment 
of losses, dividends, refunds, and other ben¬ 
efits provided for under such insurance, in¬ 
cluding such liabilities as shall have been or 
shall hereafter be reduced to judgment in a 
district court of the United States or in the 
Supreme Court of the District of Columbia. 
Payments from this fund shall he made 
upon and in accordance with awards by the 
director. [Italics supplied.] 

There is particularly for noting the fact that the 
last sentence of the statute just quoted is a specific 
direction that payments from this fund—which in¬ 
cludes insurance liabilities reduced to judgment— 
shall he made upon and in accordance with awards 
by the Administrator of Veterans f Affairs. The 
action taken bv the General Accounting Office in 
this particular case was to certify the voucher for 
payment upon and in accordance with the award 
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made bv the Administrator of Veterans’ Affairs— 
* 

which award and voucher directed the application 
of the amount due under the judgment against 
Catheard's reported indebtedness. 

Action under the act of March 3,1875, as amended, is not 
a prerequisite to a valid set-off in this case 

It was urged by appellee in the court below (see 
demurrer to separate Answer of the Acting Comp¬ 
troller General of the United States, R. 21) that 
it was the duty of the Acting Comptroller General 
of the United States, under the act of March 3, 
1875, 18 Stat. 481, as amended by section 13 of 
Title II of the act of March 3, 1933, 47 Stat. 1516, 
to prosecute suit against the petitioner on the debt 
asserted as due the United States to final judgment 
before a set-off against such judgment could be 
sustained. Said statute is as follows: 

That when any final judgment recovered 
against the United States duly allowed by 
legal authority shall be presented to the 
Comptroller General of the United States 
for payment, and the plaintiff therein shall 
be indebted to the United States in any man- 
ner, whether as principal or surety, it shall 
be the duty of the Comptroller General of 
the United States to withhold payment of 
an amount of such judgment equal to the 
debt thus due to the United States; and if 
such plaintiff assents to such set-off, and 
discharges his judgment or an amount 
thereof equal to said debt, the Comptroller 
General of the United States shall execute a 
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discharge of the debt due from the plaintiff 
to the United States. But if such plaintiff 
denies his indebtedness to the United States, 
or refuses to consent to the set-off, then the 
Comptroller General of the United States 
shall withhold payment of such further 
amount of such judgment as in his opinion 
will be sufficient to cover all legal charges 
and costs in prosecuting the debt of the 
United States to final judgment. And if 
such debt is not already in suit, it shall be 
the duty of the Comptroller General of the 
United States to cause legal proceedings to 
be immediately commenced to enforce the 
same, and to cause the same to be prosecuted 
to final judgment with all reasonable dis¬ 
patch. And if in such action judgment shall 
be rendered against the United States, or 
the amount recovered for debt and costs 
shall be less than the amount so withheld as 
before provided, the balance shall then be 
paid over to such plaintiff by such Comp¬ 
troller General of the United States with 6 
per centum interest thereon for the time it 
has been withheld from the plaintiff. 

It is the position of the Acting Comptroller Gen¬ 
eral of the United States that even though the 
matter be one for consideration under the said cited 
act—though not admitted, because of the provisions 
of section 17 of the World War Veterans’ Act, 
supra, as w’ell as other statutory provisions here¬ 
inafter discussed—the said 1875 act as amended 
does not require the doing of a vain thing. Since, 



36 


as heretofore shown, the determination of the Vet¬ 
erans' Administration in the matter of forfeiture 
and termination retroactively of compensation and 
vocational training pay awards resulting in the 
indebtedness questioned by appellee in the court 
below in her demurrer (but not in the Amended 
Petition), is final and conclusive upon the Acting 
Comptroller General of the United States and the 
courts, it would have been the doing of a vain thing 
to have instituted proceedings under the 1875 act 
as amended, in order to establish or test the merits 
of the reported indebtedness. 

The right of set-off by the General Accounting 
Office exists independently of any statute and was 
so declared in Taggart v. United States, 17 
Ct. Cls. 322, 327, in the following language at 
page 327: 

Where a person is both debtor and cred¬ 
itor of the United States, in any form, the 
officers of the Treasury Department, in 
settling the accounts, not only have the 
power, but are required in the proper dis¬ 
charge of their duties, to set off the one in¬ 
debtedness against the other, and to allow 
and certify for payment only the balance 
found due on one side or the other. Section 
1766 of the Revised Statutes so provides, 
and special provisions on the subject, to 
meet the case of judgments recovered 
against the United States “or other claim 
duly allowed by legal authority,” are made 
by the Act of March 3, 1875, ch. 149 (1 




37 


Supplmt. to R. S., p. 185). But the right 
of set-off in such eases exists independently 
of those special enactments, and is founded 
upon what is now section 236 of the Revised 
Statutes, as follows: 

“Sec 236. All claims and demands what¬ 
ever, by the United States or against them, 
and all accounts whatever in which the 
United States are concerned, either as 
debtors or creditors, shall be settled and ad¬ 
justed in the Department of the Treasury.” 

The dutv of the accounting officers in 
matters of set-off has frequently been rec¬ 
ognized by the courts. (MeKnight’s Case, 
13 C. Cls. R., 306, affirmed on appeal; 

Bonnafon’s Case, 14 C. (11s. R., 489.) 
* * * 

See section 236 Revised Statutes, which was 
amended by section 305 of the act of June 10, 1921, 
42 Stat. 24, to read as follows: 

Sec. 236. All claims and demands what¬ 
ever bv the Government of the United 
States or against it, and all accounts what¬ 
ever in which the Government of the United 
States is concerned, either as debtor or 
creditor, shall be settled and adjusted in the 
General Accounting Office. 

and, also section 4 of the act of July 31, 1894, 28 
Stat. 206, as amended by section 304 of the act of 
June 10, 1921, 42 Stat. 24, reading as follows: 

The General Accounting Office shall 
superintend the recovery of all debts finally 
certified by it to be due the United States. 
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The right of set-off is recognized, also, by section 
22 of the World War Veterans’ Act, 43 Stat. 613— 
which was in effect when the Central Committee 
on Waivers and Forfeitures rendered its decision 
of February 25, 1932 (R. 17), that veteran 
Cathcard had forfeited all rights, claims, etc., to 
compensation and vocational training pay bene¬ 
fits—said section of the statute being in pertinent 
part as follows: 

That the compensation, insurance, and 
maintenance and support allowance payable 
under Titles II, HI, and IV, respectively, 
shall not be assignable; shall not be subject 
to the claims of creditors of any person to 
whom an award is made under Titles II, 
III, or TV ; and shall be exempt from all 
taxation: Provided, That such compensation, 
insurance, and maintenance and support al¬ 
lowance shall he subject to any claims which 
the United States may have, under Titles II, 
III, IV, and V, against the person on whose 
account the compensation, insurance, or 
maintenance and support allowance is pay¬ 
able. [Italics supplied.] 

That section of the statute, however, was repealed 
by section 3 of the act of August 12, 1935, 49 Stat. 
609, w’hich latter act was in effect when action was 
taken by the Veterans’ Administration and the 
General Accounting Office under the insurance 
judgment (see paragraph 14 of separate Answer of 
the Acting Comptroller General of the United 
States to the Amended Petition (R. 8-11)), and 
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which act, also recognizing the right of set-off in 
the Government, is in pertinent part as follows: 

Payments of benefits due or to become due 
shall not be assignable, and such payments 
made to, or on account of, a beneficiary 
under any of the laws relating to veterans 
shall be exempt from taxation, shall be 
exempt from the claims of creditors, and 
shall not be liable to attachment, levy, or 
seizure by or under any legal or equitable 
process whatever, either before or after 
receipt by the beneficiary. Such provisions 
shall not attach to claims of the United 
States arising under such laws * * *. 
[Italics supplied.] 

Furthermore, section 28 of the World War Vet¬ 
erans’ Act, as amended, 45 Stat. 965, provides in 
pertinent part, as follows: 

There shall be no recovery of payments 
from any person, who, in the judgment of 
the director, is without fault on his part, and 
where, in the judgment of the director, such 
recovery would defeat the purpose of benefits 
otherwise^ authorized or would be against 
equity and good conscience. * * * 

Since the last-quoted statute provides that 
“There shall be no recovery” under the conditions 
there prescribed the legal inference is that there is 
authority in the Administrator of Veterans’ Affairs 
to set off (recover) in proper cases any benefit pay¬ 
able to a veteran under veterans’ legislation against 
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liis (the veteran's) indebtedness to the United 
States. 

It is clear that aside from the so-called “common- 
law” right of set-off under the principle of the 
Tagyart rase, supra, the three sections of the vet¬ 
erans’ legislation last above quoted definitely recog¬ 
nize the right of the Government to set off an 
amount due a claimant of any sum the same person 
owes to the Government and mav well be viewed 
as operating outside the provisions of the amended 
1875 statute, supra, particularly when viewed in the 
light that the determination of the Administrator 
of Veterans’ Affairs as here made—the indebted¬ 
ness merely flowing as a consequence of such 
determination—is final and conclusive upon this 
appellant and the courts. 

Also, it is the view of the Acting Comptroller 
General of the United States that the class of judg¬ 
ments referred to in the amended 1S75 statute re¬ 
late to judgments required by section 1 of the act 
of February 18. 1904, 33 Stat. 41, as amended by 
section 304 of the Budget and Accounting Act of 
1921, 42 Stat. 24, to be paid “on settlements by the 
General Accounting Office.' 7 But the Acting 
Comptroller General of the United States believes 
that judgments obtained upon Government insur¬ 
ance policies are not of the class requiring pay¬ 
ment “on settlements bv the General Accounting 
Office.” The judgment in the instant case is pay¬ 
able from funds made available under the provi- 
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sions of section 17 of the World War Veterans Act, 
supra, which provides in material part that the 
fund shall be available for payment of insurance 
benefits “including such liabilities as shall have 
been or shall be reduced to judgment in a district 
court of the United States or in the Supreme Court 
of the District of Columbia [District Court of the 
United States for the District of Columbia]” and 
that “Payments from this fund shall be made upon 
and in accordance with awards by the director [Ad¬ 
ministrator of Veterans’ Affairs].” Because of 
said provisions of veterans’ legislation payments of 
insurance judgments have been made by the Veter¬ 
ans’ Administration, not upon settlements by the 
General Accounting Office, but upon administra¬ 
tively approved vouchers. 

The submission of the voucher in the instant 
case to the General Accounting Office for audit 
before payment was pursuant to an existing agree¬ 
ment between the General Accounting Office and 
the Veterans’ Administration under which agree¬ 
ment certain classes of vouchers were to be sub¬ 
mitted to the General Accounting Office for audit 
in advance of payment—and not by virtue of the 
amended 1875 statute and the 1904 statute. The 
voucher here, as a matter of law, could have been 
paid without submitting it to the General Account¬ 
ing Office for audit in advance of payment . As a 
matter of fact, for a long period of time all such 
judgment cases were actually paid by the Veterans 7 




Administration without any prior action thereon 
by the General Accounting Office before there was 
put into effect the agreement under which said 
cases were submitted to the General Accounting 
Office for audit before payment—in said cases the 
vouchers upon insurance judgments having been 
subject to audit by the General Accounting Office 
after jutynteat. Thus, for a long period of time 
neither the General Accounting Office nor the Vet¬ 
erans* Administration has considered the amended 
1875 statute or the 1JJ04 statute as being applicable 
to the class of judgment here involved, namely, war 
risk insurance judgments. 

Counsel for the appellant, the Acting Comp¬ 
troller General of the United States, have found 
no adjudicated cases covering the application ol: 
the amended 1875 statute to the prerise point here 
involved, namely, where the indebtedness for set¬ 
ting off against a judgment arose from a determi¬ 
nation by an administrative officer of the Govern¬ 
ment whose determinations upon a particular mat¬ 
ter are made linal and conclusive by express provi¬ 
sion of statute. In view of the veterans' legislation 
herein discussed it is not believed that the amended 
1875 statute requires the doing of a vain thing by 
forcing a suit upon a court involving a matter over 
which the law (veterans* legislation enacted subse¬ 
quent to the 1875 statute) gives the Administrator 
of Veterans’ Affairs exclusive jurisdiction. The 
matter here is whollv unlike that involved in Rich- 
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mond, F. cf* P. R. Co. v. ITcCViW, 62 Fed. (2d) 203— 
the matter of the administrative determination 
there involved not being conclusive upon the courts. 

CONCLUSION 

The Acting Comptroller General of the United 
States has performed every official duty imposed 
upon him by law in respect of the insurance judg¬ 
ment as well as upon the award and voucher ad¬ 
ministratively approved thereunder. The deter¬ 
mination made by the Administrator of Veterans’ 
Affairs respecting the fraud and forfeiture matters 
in the case being final and conclusive and the matter 
of the indebtedness flowing merely as a consequence 
of such determination requiring only a mathe¬ 
matical calculation of the amount of the indebted¬ 
ness resulting from such determination, the duty of 
the Acting Comptroller General of the United 
States was fully performed in this matter when the 
voucher which was submitted to the General Ac¬ 
counting Office bv the Veterans* Administration 
under the insurance judgment was certified for pay¬ 
ment to the Treasurer of the United States for 
application against the veteran’s indebtedness as 
administratively directed upon the voucher and in 
the* administratively approved award by the Veter¬ 
ans' Administration. Since the Acting Comptrol¬ 
ler General of the United States has already 
performed his official duties in this matter there is 
nothing upon which the writ of mandamus as 
prayed for in the Amended Petition may operate. 
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It is not perceived how there could effectively be 
carried out that part of Justice Bailey’s suggestion 
in his memorandum opinion of April 1, 1938 (R. 
22), that he would stay the present action pending 
the outcome of any suit by the United States or its 
proper officers to determine the question of set-off 
“by way of an affirmative claim in the present 
action.” At this time the veteran is under an 
adjudication of insanity and could not at this time 
be a competent witness to testify to the acts com¬ 
mitted by him and which acts the Administrator of 
Veterans’ Affairs determined as constituting fraud 
and as being of sufficient gravity to declare a for¬ 
feiture of certain benefits from a particular date— 
the indebtedness on account of which the set-off 
was made being merely the result of such deter¬ 
mination. Furthermore the present proceedings 
involve an action against Government officials to 
compel the performance of what appellee alleges to 
be a ministerial function whereas the indebtedness 
involves the Government of the United States. 
Counsel for appellant, the Acting Comptroller Gen¬ 
eral of the United States, have found no adjudi¬ 
cated case whereby in a mandamus proceeding in¬ 
volving Government officials—such as here—the 
Government of the United States may assert “an 
affirmative claim” in such a proceeding as was sug¬ 
gested by the court below. 

The Amended Petition does not establish any 
controversy between 'appellee and the Acting 
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Comptroller General of tLe United States which is 
properly justiciable in the present proceeding. 
Furthermore, the said Amended Petition is vague, 
indefinite, and inconsistent, and upon its face states 
no ground entitling the appellee to relief in the 
present proceeding and otherwise is fatally defec¬ 
tive as a pleading under the rules of the court for 
want of definiteness, clearness, etc. 

Since, by statute, the determination of the Ad¬ 
ministrator of Veterans’ Affairs made in this case 
as regards the fraud and forfeiture acts of the 
veteran is made final and conclusive, and since the 
indebtedness resulted from such determination 
purely as a matter of mathematical calculation 
flowing therefrom the action of the Acting Comp¬ 
troller General of the United States in certifying 
for payment to the Treasurer of the United States 
the administratively approved voucher for applica¬ 
tion against the veteran’s said indebtedness was 
proper and legal, and no action was required of this 
appellant, the Acting Comptroller General of the 
United States, under the provisions of the amended 
1875 statute, supra, to test the merits or legality 
of said indebtedness before making the set-off in 
question. 

Upon the whole case it is submitted that the ap¬ 
pellee has failed to show he is entitled to relief in 
accordance with the order entered by the court 


below (R. 22) and that the action of the lower court 
should be reversed, with costs upon the appellee. 
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